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Schnal |, J.

1. | NTRODUCTI ON

The focus of this hearing is the well-being of seven
children, in the context of a protection hearing under
the provisions of The child and Family Services Act.
R S. O 1990, as anended.

The case acquired a | evel of notoriety in the
various nedia, since July 2001, when the seven
children were apprehended by the |ocal child
protecti on agency, under circunstances revi ewed
bel ow.

The children remained in the tenporary care of the
Society for approximately 22 days. Their return to
their parents was eventually negotiated in terns
set out, on consent, in an Interim Supervision
Order, further referred to bel ow

The children have renained in the interimcare of
their parents, under Society supervision, to date.

Since July 2001, this case has continued to attract
media attention as it proceeded through the court
process. At tinmes attention was generated by
actions of the parents in giving interviews, and at
times by the Pastor of the Church to which they

bel ong, known as The Church of God of Ayl ner, al
whil e the court case was devel opi ng.

At tinmes, this case has been referred to as "the
spanki ng case", or "the Church of God" case.
Nei t her sobriquet accurately reflects the real

| ssues of the case, outlined bel ow

The Society's application is for a finding that the
children are in need of protection, pursuant to



section 37(2)(a) and (b) of the act. The parties
have agreed that "harnt would include enotional, as
wel | as physical harm for the purposes of this
case.

2. PROCEDURAL OVERVI EW

Counsel for the parents have approached this case
froma "charter rights" perspective.

They filed a Notice of Charter Question. They seek
a ruling that the parents' charter rights have been
breached. The renedy they seek is to have evi dence
excluded; in the alternative, to have the
protection application stayed.

A protection hearing is a bifurcated process: the
“finding” stage and the “di sposition” stage.

Because of the parents’ notion for relief under the
charter, much of the evidence was i npugned and
subject to scrutiny and challenge within the
framewor k of the constitutional issues raised. For
this reason, all counsel agreed, and | ruled, that
the evidence in the "finding" stage of the hearing
woul d be taken in the context of a voir dire, at
the end of which | would be required to determ ne
I f the parents' rights had been breached, and if
so, what renedy should follow, and what, if any,
evi dence shoul d be excl uded.

Al counsel further agreed that whatever evidence
was rul ed adm ssible at the conclusion of the voir
dire would be applied to, and formpart of, the
evi dence of the hearing as a whole.

Al'l counsel reserved their rights to present
addi tional evidence in the “finding” stage of the
heari ng, depending on the Ruling on the voir dire.



Because of this agreenent as to process, it is
necessary to make nore detailed findings of fact at
this stage, at the conclusion of the voir dire,

t han woul d usually be done where such findings of
fact generally are not nmade until the end of the
“finding” stage of the hearing.

Prior to the commencenent of the hearing, the Society
and the parents becane tangled in procedural issues, as
to the parents not filing appropriate docunents and
resisting information-gathering by the Society, as
provi ded for by Rules of the court.

Eventual ly the case cane on for hearing, with the
children still in the care of the parents, subject to
the Society's supervision.

The first few days of the schedule set for the hearing
were derailed, as the court was involved in dealing

W th various notions by nedia representatives relating
to publication bans, and extent of coverage.

Eventual |y, the hearing of evidence on the substantive
| ssues began at the end of May 2002, with the
comencenent of the voir dire very shortly after.

The matter was heard over 18 days, into md-July,
2002, when the subm ssions were concluded on July
18", 2002.

The Ruling, in sunmary form was rel eased on

Cct ober, 2002.

3. STATUTES AND REGULATI ONS

A nunber of sections of the relevant statute, of

the constitution Act, and of Regul ati ons nmade under
the courts of Justice Act, were referred to by
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counsel. For ease of reference, they are set out
here with a shortened nane.

The proceedi ngs were commenced under the Ontario
child welfare statute, The child and Family
services Act, R S. O 1990, c. C 11, (the Act).

Proceedings in the famly and child protection
jurisdiction of the Ontario Court of Justice are
governed by the Family Law Rules, O Reg. 114/99,
(the Rules).

The charter argunents and questions raised by the
parents are founded by reference to sections 7, 8,
9, and 10, of the canadian Charter of Rights and
Freedoms, Part | of the constitution Act, 1982,
bei ng Schedule B to the canada Act 1982(U. K.),
1982, c.11, (the charter).

The renedi es they seek are pursuant to section
24(1) and (2) of the charter.

The Soci ety brought its application under section
40(1) of the Act.

There are four ways in which proceedings for the
protection of a child can be commenced. Three are
rel evant here.

The Society can bring the application under section
40(1).

The Society can apply to a Justice of the Peace for
a warrant of apprehension, based on a sworn
affidavit, pursuant to section 40(2).

The Soci ety can apprehend the child without a
warrant, pursuant to section 40(7).

The Society effected a warrantl ess apprehensi on.



The wordi ng of sub-sections 40(2) and (7) is
particularly relevant in these proceedings and is
repr oduced here:

“40(7) A child protection worker who

bel i eves on reasonabl e and probabl e grounds
t hat ,

(a) achildis in need of protection;
and

(b) there would be a substantial risk
to the child' s health or safety
during the tinme necessary to bring
the matter on for hearing under
subsection 47(1) or obtain a
war rant under subsection (2),

may Wi thout a warrant bring the child to a
pl ace of safety.”

Pol i ce assistance in an apprehension is avail able
to the child protection worker pursuant to section
40(8) of the Act.

4. THE | SSUES
4.1 The constitutional issues raised by the
parents.

1. Were the parents' rights under sections 7 and

8 of the charter, and the nother's rights
under sections 9 and 10 of the charter,

vi ol ated by the manner in which the Society
obt ai ned the evi dence?

Wul d the adm ssion of the evidence bring the
adm nistration of justice into disrepute,
under section 24(2) of the charter?

Wul d the adm ssion of the evidence at the
hearing of the application violate the



parents' constitutional rights under sections
7 and 8 of the charter?

4. | f so, should the evidence be excl uded under
section 24(2) of the charter?

5. Are other fornms of relief appropriate under
section 24(1) of the charter?

The i npugned evi dence i ncludes verbal information
given by the nother to the child protection worker,
and to the Deputy Chief of Police; the verbal

I nformation given by the children to the worker and
police at the hone; the videotaped statenents of
the children foll ow ng the apprehension; the
contents of the Answer; the contents of the
parents’ Response to the Society's Request to
Admt; the answers given by the parents in the
guestioning under affirmation, pursuant to Rule
20(3); and the evidence given by the parents at the
voir dire stage of the hearing.

4.2 The statenent of the issues by the Society.

The constitutional issues raised by the parents nmay
be re-stated in the followng terns, as

questions, that will have to be answered at the end
of the voir dire:

1. Was the apprehension of the children by the
Society lawful ?

2. Wien is the appropriate tine for the parents to
object to the apprehension once it has been
effected: at the tinme of the first return of
t hese proceedi ngs, even at the adjournnent
heari ng under section 51 of the aAct? During the
course of the hearing before the presiding
j udge?



s there a consequential relationship between

t he apprehension and the application? |If the
apprehensi on were found to be unlawful on any
grounds, or to have been effected in such a way
as to have offended the principles of
fundanental justice, would this taint the
application to such an extent that these
proceedi ngs should be term nated, the
application dismssed, or stayed? |Is the
application i ndependent of the apprehension?
Can the Society proceed on its application
regardl ess of the 'status' of the apprehension?

Does the Society, through its child protection
wor kers, have the right to question parents
during the course of its investigation of

al | eged abuse?

Are the parents who are being questioned by the
Society in its investigation conpelled to answer
t hose questions, in the sense that their failure
or refusal to answer will|l attract an adverse

| nference agai nst thenf?

This question mght be posed in terns of the
parents’ 'right to remain silent' wthout their
sil ence being negatively construed agai nst them

s the Society enpowered to interviewthe
children during the investigation? 1|s the
Society required to obtain the parents'

perm ssion to interview the children in the
course of the investigation? And further, does
perm ssion have to be obtained fromthe parents
for the Society to be able to interviewthe
children after the apprehensi on and commencenent
of the application?

Are the parents bound by the Rules of this
court, once the application has been comenced?



Put anot her way, do the parents have a right not
to be conpelled by the Rules to file
docunentation that will ‘incrimnate them, such
as a substantive Answer or a Response to a
Request to Admt? Do they have a right not to
answer questions put to themin 'questioning
under oath or affirmation', as provided under
Rul e 20(3) when their answers would tend to
‘incrimnate' thenf

8. Are any statenents or adm ssions nmade by the
parents and children after the apprehension, or
I ndeed at any tine since the invol venent of the
Society, adm ssible in evidence at the hearing
of the protection application?

4.3 The position of the parents.

They seek a ruling that all the evidence which was
obtai ned by the child protection worker prior to

t he apprehensi on be excl uded because statenents by
t he not her were obtai ned by coercion of the nother;
that the entry into the hone by the worker and
police was unlawful; that the parents' and
children's rights were violated by the exam nation
and interview ng of the children wthout the
parents' consent; that the Society should not have
proceeded with an apprehensi on, and certainly not
wth a warrantl|l ess apprehensi on; that the
apprehensi on was unlawful, and thus all the

evi dence obt ai ned subsequently shoul d al so be

excl uded; that the parents ought not to be
conpelled to incrimnate thensel ves by conpl yi ng
wth Rules of the court that require themto file
docunent ati on and answer questi ons.

In summary, the parents seek to exclude all the

evi dence heard on the voir dire, wth the exception
of what transpired on October 19, 2000; the

evi dence of the worker about Mnistry directives
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and manual s and the Ri sk Assessnent Mbddel; and the
evi dence of the Society's executive director, M.
Steven Bail ey about the history of the devel opnent
of the child welfare legislation in Ontario and
specifically the 1999 anendnents to that

| egi sl ati on.

4.4 \Wat the parents are not seeking.

Wil e the parents are asserting that they should
not have to conply with the Rules of the court once
the Application is comrenced, they are not
challenging the validity of the Regulation nor any
of the Rules.

They are not seeking a renedy under section 52 of
the charter, to strike down any regul ation or
statute, nor any section of a statute.

Al t hough the parents may not agree that this would
be an accurate re-framng of their case, it is
possi bl e to encapsul ate the cornerstone issue of
this case in the follow ng terns:

Were parents assert their rights and freedons
under the charter, and those rights and freedons
conme into conflict wwth the rights of children to
be protected, whose rights are to be paranount?

In child welfare cases, should the child' s right to
be protected ever be relegated to second pl ace,
after the parents' rights, or what has been
referred to by M. Mano as ‘ parental autonony’ ?

If there is to be a balancing of interests anobng
the parents' interests in being able to raise the
children without State intrusion, a conmunity's
Interests in maintaining the integrity of famlies,
and the children's interests in being raised in a
saf e, non-abusive environnent, can any interests be
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all owed to outweigh the best interests of the
children? The children's interests may incl ude
remaining with the parents, but with acceptable
st andards of discipline.

Not ably, counsel for the parents did not argue that
this was a case about the parents’ rights to
exercise their religion, unfettered by standards

| nposed by the Society.

Nor did the parents’ counsel argue that this was a
case about the use of corporal punishnment and the
degree of societal tolerance of physical

di sci pli ne.

Nevert hel ess, the evidence of the parents and that
of their Pastor brought into consideration the
strict teachings of their religion to which the
parents devoutly adhere. It is their firm
adherence to these biblical directives and the
|ifestyle, based on religious beliefs, that brought
themto the attention of the Society in the first
pl ace.

Specifically, their belief that God will heal all
wounds and that traditional nedical attention ought
not be sought, caused the anonynpbus contact to
report to the Society in October 2000, that the
child, Juan’s injury was not receiving nedical
attention.

In spite of the famly's co-operation with the
Society’s recomendati ons on, and after Cctober
19'" 2000, it was the same set of beliefs, now
denonstrated nuch nore vehenently and overtly, that
fuell ed the confrontati on between the Society and
the F. famly
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4.5 The position of the Society.

The position of the Society is that the
apprehensi on without a warrant was necessary; that
It was | awful under the circunstances; that an
application is i ndependent of the apprehension; and
that there were no violations of the parents'
rights, nor those of the children, such as to give
rise to exclusion of the inpugned evidence, nor to
any other renedy under section 24 of the charter.

4.6 The position of the children s | awer.

The position of counsel for the seven children is
that there may have been hasty action by the
Society in apprehending the children and that the
parents’ section 7 rights were viol ated.

The Soci ety ought not to have proceeded with the
apprehension. It should have arranged for dial ogue
wth the famly and the Church representatives, or
at | east obtained a warrant.

Regardl ess of any viol ati ons, however, M.
Kilpatrick submts that none of the inpugned

evi dence shoul d be excluded, but all of it should
be admtted so that the court wll have all

rel evant infornmation available to it.

5. FACTUAL BACKGROUND AND OVERVI EW

5.1 Brief factual overview

I n Cctober 2000, an anonynous source notifies the
Society that an injured child of the F. famly is not

recei ving nedical attention. The Society attends to
the situation.
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In the spring of 2001, the file is still open and
requires foll ow up.

Anot her child protection worker has taken over the file
to conplete a followup as to nedical care and
physi cal discipline information.

She attends at the F. famly hone, receives
I nformati on, and eventually returns with police.

The children are eventually interviewed and exam ned.
Information is received but no marks are seen. The
children are apprehended w thout a warrant under very
chaotic, distressing circunstances.

The parents, nenbers of the Church of God of Ayl ner
refuse to promse to stop hitting the children, because
of their religious beliefs.

At an adj ournnent hearing on July 9, 2001, the court
orders that the children are to renain in the care of
the Society.

They remain in the Society' s tenporary care for 22
days.

On July 26, the children are returned hone to the
parents under supervision of the Society, under an
InterimOder which includes terns that the parents are
not to hit the children, or physically discipline them
nor | et anyone el se physically discipline them

The Society in turn undertakes to becone nore inforned
about the practices and culture of the Church of God.

Wthin a couple of days of the apprehension, affiliates
of the Church of God in other provinces, establish a
web site inviting and encouragi ng contact with these
children, and setting up a defence fund.
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The children’s faces, nanes, dates of birth and
pi ctures of the apprehension are posted on the site.

The Church of God, led by its Pastor, ensures that the
case remains high profile by enlisting and encouragi ng
medi a exposure.

By Decenber 2001, the father gives a television

I nterview recanting the parents’ undertaking not to
physically discipline the children, because this is
contrary to their religious beliefs, and they are
concerned about being ostracized fromthe rest of their
communi ty.

The hearing commences in May 2002, with the children
still in the parents’ care, subject to Society
supervi si on.

5.2 The famly

The parents at the tinme of the hearing are Wl helm
F., age 34, and his wife, Anna F., age 34. They
were both born in Mxico.

They are the biol ogical parents of the seven

chil dren whose nanes and dates of birth are |listed
I n the heading of these reasons. The children were
al so born in Mxico.

The entire famly emgrated to the Town of Ayl ner,
Ontario, from Mexico in 1999.

The famly continues to reside in Aylner, which is
wWthin the jurisdiction of the Famly and
Children's Services of St. Thomas and Elgin, (the
Society).

The parents’ first language is Low German. The
f at her speaks and understands English reasonably
wel |, the nother much | ess so.
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They required court interpreters throughout the
heari ng, although occasionally both parents
responded to English questions in English.

Ayl mer and its environs is hone to a nunber of
Mennonite residents, anong whom are nenbers of the
Church of God of Ayl ner.

The famly belongs to this Church of CGod
congregation. The famly nenbers are strong
believers in their faith. They believe w thout
guestion in the strict views held by their
congregation, and in how they interpret the Bible.

This famly cane to Ontario, specifically to
Ayl mer, in the search of a better life for
t hensel ves and their children.

The children attend a school run by the Church of
God. Their upbringing at hone is based on | earning
to be obedient, and to follow the teachings of the
Bi ble, as directed by the Pastor.

5.3 The Church of God

Thi s congregati on nunbers sone 200 persons, and is
| ed by Pastor Henry Hi |l debrandt.

The nmenbers of this faith are taught froma very
early age not to question the directives and
beliefs of their Church.

Many of the Church nenbers cone fromcommunities in
Mexi co where literacy is not encouraged, teachers
are not encouraged to inprove their own skills, and
children are required to start work at an early
age, sacrificing possibilities of education.
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Life for a community such as this in Mexico was
very difficult. Sone communities eschew the use of
noder n devel opnents, such as the use of tractors,
and rubber tires. The Ayl nmer community is nore
progressive, having access to vehicles and

conput ers.

Menbers of this congregation are generally

consi dered to be industrious, hardworking people
who value traditional famly life wth traditiona
famly roles.

The Pastor is the |leader of the community's life
and st andar ds.

Henry Hi | debrant is the sel f-naned Pastor of the
Church of God of Aylner. He is a youthful,
energetic, dynam c individual, fluent in English.
He is articulate and personable. It is obvious
that he exerts great control over a community that
appears to be limted inits interaction with the
greater community surrounding it. He is famliar
wth |awers and the court process. He is a

| i censed real estate agent.

Menbers of the congregation generally have little
exposure to the larger community in which they
live. For exanple, when the children were
tenporarily placed in foster hones, they were very
di stressed by being exposed to the different
culture, including different attire, snoking,
drinking of al cohol, and television.

5.4 Prior involvenent of the Society with this
famly.

This famly first cane to the attention of the

Soci ety on Cctober 19, 2000 as a result of an
anonynous contact, who gave information that one of
the children had suffered an injury and that the
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parents were not providing appropriate nedical
treat ment.

The worker who attended was invited in to the hone by
the parents, who co-operated fully in allow ng the
child to be exam ned.

The worker determ ned that the child, Juan, had been
burned by a pot of scalding coffee that had been
accidentally knocked off the kitchen table, onto his
hi p and thi gh area.

Fol | owi ng the advi ce of another nmenber of the
congregation, the parents had treated the wound with a
m xture of sterile water and a snmall anpunt of
bl each/ chl orine, and wth Vaseline and Vitamn E cream

The worker readily determ ned that the child needed
| mmedi at e nedi cal attention.

The parents conplied quickly and took himto the
hospi tal .

The seriousness of this inadequately treated wound can
be determ ned fromthe nunerous nedi cal attendances
that were necessary for the child.

Al t hough it was determ ned that plastic surgery would
not be needed, the child had to be taken for seven
medi cal attendances before there was confi dence that
t he wound was heal i ng properly.

The sanme worker had al so noted a bruising next to the
bur n.

The father indicated that the child refused to sit
still when the parents cleaned the wound with the
wat er / bl each m xt ur e.
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The father said that he had struck Juan wth his hand
because he squirnmed while the dressing was being
changed. This resulted in the bruise that was seen by
t he worker several days |ater.

The worker infornmed the parents that a strike, which
| eft bruising, was not an acceptable form of
di sci pli ne.

The file was left open and required followup before it
coul d be cl osed.

6. DI SCUSSI ON OF EVI DENCE

Shell ey West is enployed by the Society as a child
protection worker. She holds a Masters degree in
Soci al WorKk.

She had previous experience in related work, including
an internship with this Society.

She had been enployed for two nonths with this Society
when, on May 1, 2001, she takes over responsibility for
a large case load, including the file of this famly.
The file is still open, and requires foll ow up.

She tel ephones the famly on June 1st, 2001 and speaks
to Jacob, the oldest child. She is told that the
famly is about to |l eave for a church-related canp in
Chio for 10 to 12 days.

She is also told that the famly does not want to talk
about the ‘spanking’ and that the parents are w shing
not to speak with her w thout their Pastor being
present, or she recalls, without her first speaking
with him
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Ms. West requests Jacob to give her card, left
previously by another worker, to the Pastor to contact
her upon the famly’s return.

She receives no conmuni cation fromthe Pastor, nor the
famly after their anticipated return from Onhio.

Ms. West consults with her supervisor, Dawn C arkson;
because of the absence of communication fromthe famly
and Pastor, there is a perception that the famly is
not co-operating. The perception is incorrect, in
fact, because the evidence ultimately bears out that
Jacob told the Pastor Ms. West had called, but he did
not give the Pastor her card; nor did he tell the
Pastor to call her.

Ms. West is unaware of this at the tine.

She and Ms. O arkson decide that Ms. West wll attend
at the famly residence unannounced. She does so on
July 4" 2001 with an interpreter fromthe Mennonite
Central Conmmttee, Elsie Sienens. It is about 11:30
a.m and no one is at hone.

Shortly after, the nother arrives with the seven
children, and in the course of sonme questions from M.
West, and through the interpreter, says that she and
the father use physical discipline with the children;
that they use whatever object may be avail abl e, and,
pointing to a bush, she indicates sonething simlar to
a stick but one with no | eaves.

She says that the Bible directs themto do so. Wen
asked when were the children |ast disciplined she says
that it was a week ago but when asked which child was
hit, the nother refuses to speak further with Ms. West.

Ms. West indicates she wishes to speak with the
children. The nother wants the father to be present,
and declines Ms. West’'s suggestion that he be called at
wor k. The not her says his boss doesn't like it. A
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child is asked to call the Pastor but apparently, he is
al so wor ki ng.

Ms. West wants to deal with the natter that afternoon;
I n cross-exam nation she indicates that she did not
want to wait until after five o'clock that day, 'for
personal reasons'.

She suggests that the nother set up an appointnent to
meet with her next week, and that either the father or
Pastor could be able to attend then.

These attenpts to schedul e an appoi ntnent are not
productive, and it is evident that Ms. West finds the
nmother difficult to deal with and concludes there is
reticence on the nother's part.

She infornms the nother that she will |eave, but wl|
return in an hour, and that she is needing to talk to
the children.

Throughout this exchange, the nother is speaking
t hrough the interpreter.

Ms. West's evidence, and | accept it, is that she hoped
to return, and be able to talk to the children, and
that the Pastor would facilitate the natter, or that

t he not her woul d agree. Apprehending the children was
not in her mnd at that tine.

Wen she | eaves, Ms. West goes to the Mennonite Central
commttee offices, and tel ephones the Pastor, but is
unable to reach him

She calls the Society, and in the absence of her
supervi sor Dawn C arkson, she speaks w th anot her
supervi sor Sheena Ewan.

Ms. Ewan suggests that she solicit the assistance of
the Aylnmer police to interview the children. M. Ewan
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al so suggests that the children could be apprehended in
order to be interviewed, if Ms. West is unable to talk
to them at the hone.

Ms. West testified that the decision to apprehend
children nust be nade by the supervisor, not by the
child protection worker. At that tine there is no

di scussion with Ms. Ewan about court orders or
obtaining a warrant; M. Wst was still hopeful that
she would be able to neet with the nother and talk to
the children.

Ms. West then neets with Deputy Chief of Police Andre
Reymer (I will refer to himas D.C. Reyner) to request
his assistance in interviewng the children. There is
a protocol in place between the Society and | ocal
pol i ce forces.

Ms. West, D.C. Reyner, and Ms. Sienens attend at the F.
famly hone, at about 12:58 pm

The Pastor had been and gone. The doors and screens
are | ocked. Their knocking on the doors is not
answer ed.

Eventual ly, there is a response, and sone of the
children are in the doorway. They speak with the
children, with the interpreter present.

The fam |y does not want Ms. West and D.C. Reyner to go
In, and they do not enter.

Pastor Hildebrandt is called for by D.C. Reyner.

He arrives about ten mnutes later. In the neanwhil e,

t he not her approaches and stands behind the children in
t he doorway, while Ms. West, D.C. Reyner and Ms.

Si enmens renmai n out si de.

No further conversation takes place while they wait.
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Specifically, | note that no one asks the nother or the
children any further questions.

The Pastor arrives, together with a nunber of nenbers
of the Church of God congregation. (The Pastor refers
to the nenbers as 'congregants', and so wll 1).

Ms. West introduces herself, and i ndicates that she
wi shes to talk wiwth the chil dren.

The Pastor refuses to allowit. He tells Ms. West that
she should return to her office, and review the notes
in the other file, and she will see that the Society
has been aware of the Church's practice of disciplining
children with objects. He tells her that it is the
practice of the Church to physically discipline
children, and that objects are used, including a rod,
as the Bible directs.

He is told by DC. Reyner, and it is confirnmed by Ms.
West that she could get a court order to interviewthe
children. The Pastor responds, "W will not obey a
court order. W obey the |aws of God, not the | aw of
man. "

Ms. West testifies that Pastor Hil debrandt explained to
her what the Church's practice is in terns of
disciplining the children: that objects are used,

I nstead of the hand, because the hand is an instrunent
of love, and should not be used to physically
discipline the children. She is also told that children
are not disciplined out of anger, and that spanking is
used as a last resort. He also tells her that
disciplining is done to correct the behavi our of
children; it is done in a separate room away fromthe
ot her children, over the clothing; that although it

must hurt, there is no intention to harmthe child, and
that the Church does not condone child abuse.
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Pastor Hil debrandt also tells Ms. West that the
Church's right to teach and practice physical
discipline with its children is so inportant to the
Church nmenbers that they would rather go to jail or
| eave the jurisdiction than have their rights
interfered wth.

Ms. West indicates to himthat she still w shes to
speak to these children and the nother, as each famly
nmust be assessed differently.

At times, it appears that the Pastor is naking
deci si ons, when speaking to Ms. West; at other tines,
he returns to the house, apparently speaks to the

not her, and then returns outside to speak again to Ms.
West and D.C. Reynmer. It is Ms. West's inpression that
he speaks for the famly.

After further discussion, the nother's response to the
request to enter the hone and exam ne the children is,
"I'f it nmust be, it nust be".

After further discussion, the Pastor asks whet her the
Society would close its file on this famly if M. West
Is allowed to interview and exam ne the children. M.
West correctly, is not prepared to nake any
comm t ment s.

Wile Ms. West and the Pastor are speaking in the
driveway area, additional congregants continue to
arrive. Soon, their nunbers increase fromabout 15 or
20, to over thirty, according to sone esti nates.

Eventual |y, a conprom se is achieved. The nother and
Pastor allow the children to be interviewed and

exam ned, provided that the boys are dealt with by D. C
Reynmer, and the girls by Ms. West. The nother woul d be
present when the girls are exam ned.
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They enter the hone, and the nother |eads Ms. West to a
bedroom She brings the girls in one at a tine. She
remai ns near, or inside the doorway. Ms. Sienens
remains until the end of Trudy's interview.

First Ms. West interviews Anna, then Margaret, then the
youngest, Trudy.

She sees no nmarks on any of the girls.

She is told by Anna what objects are used, and that
sonetinmes marks (stripes) are left. Cbjects include the
wire handle of a fly-swatter, electrical cords from an
appliance, a belt, and a sti ck.

The children are unable to say exactly when the | ast
child was disciplined. They say it was probably
Margaret, in June. Anna says she cannot say how
frequently a spanking is adm ni stered.

No one can say how |l ong the marks | ast.

Ms. West is told that the spanking hurts, and that they
cry, and that sonetines it hurts for several days.

Anna shows Ms. West the kind of electrical cord,
attached to a snmall appliance, that is used to hit the
children, on their buttocks and the top of their | egs.
She says that this sonetines |eaves 'stripes'. She says
that she is not hit as often as the younger children
any nore.

| conclude fromthis evidence that Ms. West found out
enough i nformati on, even before talking to D.C. Reyner,
who interviewed the boys, that she had reasonabl e and
probabl e grounds to believe that the children were
bei ng physically disciplined, that objects were used,
and that marks were |eft, lasting various periods of
time.
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| find it irrelevant that she also was told that the
children receive an explanati on beforehand as to the
reasons for the discipline about to be |evied, that
afterward, they receive hugs, and that sonetines the
hitting is foll owed by praying.

Wiile this nmay go to indicating the parents’ |ove for
their children, there were sufficient other exanples in
t he evidence to denonstrate that the hand has i ndeed
been used; that a child was disciplined with an object
when the child was in the bath too |ong; and that a
child was disciplined wwth an object when she left the
house with nessy hair.

The evi dence di scloses that sonetines no alternative
met hods were attenpted; no nurturing or praying
behavi our fol | owed.

Ms. West was al ready aware of the practice anong
menbers of the Ayl nmer Church of God, of physically
disciplining children with a rod. She had information
about a previous involvenent by the Society with this
famly, in Cctober 2000. She knew about the

di sappearance of another Church of God famly fromthe
jurisdiction.

O her nenbers of the congregation continue to arrive.
Soon there are enough people at the hone, inside and
out, that police officers who had first arrived to
assist wwth the children, retreat and call for backup.

The Past or encourages the congregants to prevent the
renoval of the children and directs the children to
resist.

The children are renoved fromthe hone, carried out
resisting, struggling and crying as the congregants
create barriers, trying to hold onto the children,
prayi ng, and crying. The congregants are hostile,
shouting and yelling at the Society workers and police.
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The children are separated and taken to three foster
honmes where the customand culture are foreign to the
chil dren.

The children are distressed by their environnents.

The Society noves themto nore appropriate foster
pl acenents.

The parents refuse to promse not to hit the children.

The parents give interviews, and are being phot ographed
by the nedi a.

Past or Hi | debrandt pronotes and encourages the
I nvol venent of the press and photo and tel evision
medi a.

7. THE CHARTER ARGUMENT AND SUBM SSI ONS BY
COUNSEL FOR THE PARENTS

7.1 Applicability of Charter Argunent in child
protection proceedi ngs

Di scussi on of the constitutional argunents

For ease of reference, cases referred to by a short
nanme wth full citations in the attached appendi x.

The area of child welfare | aw does not lie confortably
with the overlay of a constitutional analysis.

In the past, courts have been reluctant to accede to
charter argunents in the area of child welfare cases.
More recently, constitutional issues have been raised
I n such cases, with increasing success, and with the
recognition that in the right set of factual
circunstances, the charter analysis i s appropriate and
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necessary. For exarrple, New Brunswick v. G(J); Wnnipeg
CAS.

The greatest challenge in dealing wwth the overlay, is
to create a bal ance between different sets of rights.

Parents have section 7 rights to liberty and security
of the person.

Section 7: Everyone has the right to life, liberty and
the security of the person and the right not to be
deprived thereof except in accordance with the

princi ples of fundanental justice.

Children have simlar rights to security of the person.
These rights include the court being able to nmake a
deci sion that accords with the "best interests of the
child".

That is a major hurdle for the parents in the case at
bar to overcone.

Protection of the individual frominterference by the
State i s obvious and easily recogni zable in the sphere
of crimnal |aw

The reasons for this are |isted under heading 16, as
are ny comments on why child welfare cases do not fit
confortably within the crimnal |aw constituitional |aw
anal ysi s.

There is a challenge in performng a charter-based
analysis in a child protection case; there are
conpelling sets of rights to be weighed. How does one
di stingui sh the scenario of provisions that protect the
I ndividual's rights against the State fromthe scenario
of trying to protect a famly unit's rights agai nst the
State, when the famly unit is nade up of two distinct
conponents in child wel fare proceedi ngs whose interests
may not al ways be parallel. The two conponents are the
children as the subject of an application, and the
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parents who are enjoined in an adversarial process wth
the children's aid agency.

Not only nust that distinction be recognized, but an
express effort is required to balance the interests in
t hese scenari os.

In effect, this may nean having to bal ance the rights
of the children against those of the parents: that may
result fromthe situation where parents seek a ruling
that their rights to nake all decisions for their
children wthout State interference (ie the famly unit
agai nst the State), should be considered paranount.
Such a ruling may conflict with what is actually best
for the children, as determ ned by the court, in terns
of the children being protected fromabuse at the hands
of their parents.

The courts have recognized that a Children's A d agency
Is an agent of the State. As that concept was not in

I ssue, | do not propose to refer to the case |aw on the
poi nt .

Simlarly, it is not necessary for ne to review in
great detail the cases that hold that Charter argunents
can be raised appropriately in child welfare

proceedi ngs.

The evolution of the case law in that regard was not an
easy one. | refer to the 1995 Suprene Court of Canada
decision in R.B. v. Children's Aid Society of
Metropolitan Toronto, Where in paragraph 1, Laner
C.J.C., opposed the concept of including parental
rights in section 7, whereas the decision of La Forest,
J., in paragraph 85, supported it.

Four years later, in the Suprene Court of Canada
decision in New Brunswick (Minister of Health) v. G(J),
Lamer, C.J.C., has noved to a recognition that the
rights of both the parent and the child to security of
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t he person under section 7 of the charter are engaged
when the State commences a child protection proceedi ng.

A year later, in wnnipeg C.F.S. v. W (K.L.), Madam
Justice L' Heureux-Dube recogni zes that while an
apprehension is likely to have a profound i npact on the
psychol ogi cal and enotional well-being of both the
parents and the child, the child has a fundanent al
right tolife and health. The child has a right to be
protected, even when that is protection fromthe
parent. She determ nes that where there is a contest
bet ween protection of the child' s right to life and
security of the person and the parents' rights to
freedomfromstate intervention, the rights of the
child nust take priority.

She al so recogni zes that while the child' s rights nust
be given priority, there may be an infringenent on the
rights of the parents. This can only be consi dered
acceptable if this infringenent has occurred w thout
violation of the principles of fundanental justice.

In the wnnipeg case, she holds that because there is a
post - appr ehensi on revi ew of the decision of the Society
to apprehend the child (simlar in procedure to section
51 of the Act) and so long as the delay between the
apprehensi on and the post-apprehension reviewis
limted, that the separation of child fromparents is
not unduly extended, there is no affront to the

princi ples of fundanental justice.

It is interesting to note that L'Heureux-Dube in

Wi nni peg does not refer to the interests of the child
as "the best interests of the child", but rather as the
child s interest inlife and health. It is only a snal
distinction in the context of the case at bar.

Again, it is inportant to note that the parents in
the case before nme did not seek to challenge the
validity of any statute or regulation.
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The parents start fromthe position that the
Society in this case used bad judgnent and over-
stepped its authority in an effort to exercise
power and control over the parents, by interfering
In the parent-child relationship. This manifested
itself in the hasty and unnecessary apprehensi on of
the seven children on July 4'", 2001.

The parents therefore say that this unwarranted
Interference by the State nust have consequences,
as avail abl e under section 24(1) and (2) of the
charter. All counsel at bar agree that the actions
by a Society, such as apprehension of children, can
cause significant distress to the parents.

In sone instances, a parent's |oss of parental
status, in having a child renoved, results in a
stignma and can have a profound effect on the
parents’ views of thenselves and their place in
their community.

Certainly, the parents felt the pressure to conform
to the expectations of this Church and
congr egati on.

Ms. Wse points out that the parents are not
seeking to defend their actions of disciplining the
children in the fashion they did.

They are not seeking a religious exenption to be
able to defend their practice of striking their
chi | dren.

| agree fully with the concept that parents have a
presunptive right to care for and raise their children.
This right includes the right to determ ne discipline,
and make decisions regarding, for exanple, education
and religion for their children. Parents are deened to
know what is best for their children, partly because
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t hey, nore than anyone el se, know the children. Al
counsel before ne acknow edge and accept that concept.

The State should not presune to interfere wwth this
parent-child relationship, which is recogni zed by
society as the nost inportant rel ationship, unless that
Interference is in accordance with the principles of
fundanental justice.

Where it is unquestioned that parents nust have the
| iberty to exercise their parental deci sion-naking
w t hout undue State interference, Ms. Wse points
out that the parents are not seeking a finding that
the Society interfered with their liberty interest
on those grounds - rather, she argues that their
liberty interests were infringed by the Society's
actions, what the Society did and the manner in
which it was done: in questioning the children at
the house on July 4'", and interview ng the children
at the police station three days later, on both
occasions wthout the parents' consent.

She contends that when children are renoved from
their parents' custody by the State, their rights
to security of the person under section 7 are

I nfringed, unless the renoval is done in accordance
with the principles of fundanental justice.

| agree with that anal ysis.

| do not disagree with the subm ssions by Ms. Wse,
whi ch are based on the dissenting judgnent witten
by Madam Justice Arbour, in the wnnipeg case. Her
judgnment refers to general principles which hold
true in alnost all cases.

These include the fact that apprehensi ons can have
drastic results for a famly, that they ought to be
a neasure of last resort.
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She refers to the recognition that is paid by La
Forest, J., to the significance that child-rearing
Is to a parent, in B.(R.) v. Children's Aid Society
of Metropolitan Toronto [1995] 1 SSC R 315, at
paragraph 83. She notes simlarly that Bastarache,
J., at paragraph 86, in the Blencoe case affirned
the parental interest inraising a child as a basic
and conpelling part of individual autonony and
dignity.

| agree with these cocmments as far as they go. M.
Wse's col |l eagues woul d al so agree, yet cone to a
di fferent conclusion where | adopt the majority
position as to use of warrantl ess apprehensions.

It is possible for e to agree with these aspects
of Justice Arbour's analysis, yet

As stated by the Al berta Court of Appeal in 1. v.
Al berta (Director of Child Welfare) (2000), 188
D.L.R (4'") 603, at paragraph 14, child protection
| egi slation "is about protecting children from
harm it is a child welfare statute and not a
parents' rights statute."

7.2 Conpellability and conpliance with the Rul es

At the sane tinme, however, the parents argue that
t hey ought not to be conpelled to provide an
Answer, nor give answers under oath.

My view of this position is that it would severely
limt the ability of the courts to nonitor a
Society's conduct if the full story were not
presented to the court in the formof evidence and
i n conpliance wth the Rules.

If parents give information to a Soci ety worker, that
I nformati on should be relied on by the Society inits
I nvestigati on because the parents are usually the best
source of information about a child. This information
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I S necessary and nust be adm ssible in evidence at a
heari ng.

A parent’s refusal to provide information or answer
guestions by a Society worker may well|l arouse a
wor ker’ s suspi cion or increase a worker’s concern.

This is not unreasonable. A parent’s refusal to
provide the worker with access to a child nay be an
attenpt to prevent view ng signs of physical abuse.

The parents al so argued that they ought not to be
conpelled to give evidence at the hearing.

The courts have recogni zed the extrene inportance
of ensuring that parents could effectively
participate in child protection proceedi ngs. The
New Brunswick v. G(J) case is one of the nost
recent exanples of this principle.

Qoviously, if the Society were to present evidence
that fell short of providing even a prima facie
case in support of its application for a finding of
protection, the respondi ng parents could nove for a
di sm ssal of the case, without having to testify.

Such is not the case here, nor is it likely to be
I n nost protection proceedi ngs.

It is incunbent on the parents to testify, if they
w sh the court to know their position and to
provi de evidence that only they, as parents, are
uni quely qualified to give.

Again the yardstick nmust be the court's ability to
have the rel evant evi dence before it, to make a
decision in the best interests of the child.
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The parents' conduct may fall short of conduct that
woul d support a crimnal charge yet give rise to a
protection application.

Parents could remain silent by choice or be
precluded fromparticipating for failure to file a
substantive Answer. The court would have only the
Society's evidence upon which to nake a
determnation as to the need for a finding of
protection.

Ms. Wse suggests that the provisions of section 13
of the charter, the right against self-
I ncrimnation, should be available to the parents.

On the other hand, a parent is conpellable if
summoned as a witness in child protection
proceedi ngs. The Society can call parents as
W t nesses.

Parents may then seek protection fromthe court
such that the evidence they give at a child
protection hearing cannot be used against themin
subsequent crim nal proceedi ngs.

A wtness in a civil proceeding is not excused from
answering questions. The statutory provisions in
Ontario Evidence Act Section 9, and canada Evidence
Act section 5, provide protection to w tnesses who
gi ve evi dence agai nst thenselves. The evidentiary
provi sions provide imunity to those wi tnesses from
havi ng their answers used against themin

subsequent proceedi ngs.

Section 13 cannot be a shield behind which a parent
can hide, when the primary focus nust be the
heal th, safety and welfare of children
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Conf essi ons

In arguing that any statenents nmade by the nother
to Ms. West before the apprehensi on should be
excluded, Ms. Wse refers to the extent of
reliability of what she suggests are “confessions”
and the inherent danger of admtting such evi dence
I f there has been a charter rights violation.

She submits that the sane safeguards effected to
ensure reliability of confessions nust be put in
place in child wel fare proceedi ngs.

The under pi nning of the confessions rule is to
protect against the conviction of the innocent.

This rule does not apply in child protection
proceedi ngs. These are not confessions to crines.
These are not prosecutions of the parents; rather,
they are hearings to determ ne what is best for the
child. One purpose of a hearing is to assess
parenting ability, to determine if the child would
be at risk if returned to that parent.

An adm ssion by parents that they hit their child
and | eave marks, if true, cannot be ignored by the
court, but nust be consi dered.

| follow the decision in the Haywood Securities
case at page 19, that it is not a principle of
fundanental justice that a person is not a
conpellable wtness. In civil proceeding, the

W tness is conpellable. The purpose of the
conpulsion is not to incrimnate the witness but to
produce evi dence, which nust be given if the public
interest is to be served. Certainly in child

wel fare proceedi ngs, the public interest includes
the well-being of infants.

| adopt the decisions cited to ne by M. Mano that
the provisions of section 9 of the ontario Evidence
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Act regarding conpellability do not contravene a
person's section 7 rights.

| amnot detailing these cases here. | have
reviewed these as |isted on page 78, volune | of
the transcript of the Society's subm ssions nade
July 18, 2002.

The cases on this point to which | was referred by
parents' counsel do not assist the parents.

The cASs of Huron County v. B. decision is
di sti ngui shed bel ow. The other cases are all
crimnal |aw cases.

Conpl i ance with the Rul es:

Pl eadings in child protection cases are governed by
Rul e 10(1) of the Rules.

The parents initially filed an Answer, pleadi ng
that they were choosing not to provide infornmation
and asserting their charter rights against “self
Incrimnation”. | find that unacceptabl e.

An Answer that discloses no information fails to
provi de the basis upon which the parents' position
I s based, and fails to reveal the nature of the
evi dence that the parents m ght call.

Al t hough sone | eeway m ght be given respondents in
child protection proceedings to present evidence
that may not be squarely within the framework of
their pleadings, atotal failure or refusal by
respondents to file a substantive pleadi ng m ght
foreclose their opportunity to call their own

evi dence. Consideration should be given to strike
such an Answer.
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Again, the court's ability to nake the best
possi bl e decision for the benefit of the child wll
be prejudi ced.

They were directed to file a nore conplete and
particul ari zed Answer to the Society's application.
The Society, and the court, nust be apprised of the
parents’ position and have the pleadi ngs upon which
the parents woul d be relying.

The parents' position is that they ought not to be
conpelled to conply with the Rules that require
themto answer questions

Rul e 20(3), dealing with out-of-court information
gat hering by questioning of parties under
oath/affirmation, specifically refers to child

wel fare proceedings. |n such proceedings, the
entitlenent to ask questions under that Rule is as
of right. |In other proceedings Rule 20(4), a party
must obtain an order to question other parties,

unl ess they consent.

Prior to the hearing, objections by the parents
arose about circunstances of how Rule 20(3) woul d
be inplenmented. It is unnecessary for nme to review
the details of that part of the proceedings, which
ultimately resulted in an Order being nmade in
Decenber 2001, for the parents to attend and answer
guesti ons.

Their appeal of that decision was not proceeded
wth, as alternative, nore acceptabl e arrangenents
were negotiated in order that the questioning could
take place, yet still over the protests of the
parents as to their charter rights.

The parents do not chall enge the constitutional
validity of the Regulations, nor of any of the
Rul es. | conclude that the |egislators nust have
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I ntended for parties in child welfare proceedi ngs
to provide all information possible, relevant to

t he proceedi ngs, and that conpelling parties to
attend and answer questions does not violate any of
their charter rights.

| cone to the sane conclusion with respect to the
necessity of the parents filing a substantive
Answer (Rule 10(1)) and a Response to the Request
to Admit (Rule 22(2)). There is no breach of their
charter rights if they are conpelled to file a
docunent, the contents of which would tend, in
their words, to '"incrimnate theni.

Their termnology in this is difficult. It
suggests crimnal proceedings. It seens to ne that
a nore apt termwould be that the contents woul d
concei vably have a negative inpact on their

I nterests and on their potential success in the
case while providing information that m ght assi st
the Society in its proceedi ngs.

Utimtely, however, that information is needed to
enabl e the court to nmake the best decision in the
Interests of the children and in many cases suit
the parents’ interests also, in having the famly
reuni ted, though perhaps under terns of a
Supervision Order. Again, | hold that the ability
of the court to have all relevant infornmation
before it, is crucial.

A full exam nation of all the evidence m ght result
in a finding that the children are not in need of
protection.

The provisions of the Rules referred to have a
secondary purpose, in addition to the gathering of
I nfor mati on.



39

They are intended to narrow the issues, to
streanl i ne proceedi ngs by using court tinme to deal
only with the contentious issues, and enabling each
party to know what case it has to neet, and thus
what witnesses it nust call.

To do otherw se, and hold that there is no
obligation nor conpul sion on parties to conply with
these Rules, would result in all matters going to a
heari ng, and huge court backlogs. This would be
contrary to the public interest.

If the parents are not obliged to conply with the
Rules by filing a substantive Answer, and
submtting to questioning under affirmation, the
Soci ety would be unable to prepare its case
effectively, nor determ ne which w tnesses are
necessary.

The court woul d be unable to delineate the triable
| ssues, nor be in a position to attenpt to assi st
the parties in arriving at an early resolution that
woul d serve to benefit and protect the children.

| do not agree that inporting crimnal |aw
principles is the solution.

Case lawin child welfare matters already exists to
provi de anple | egal recourse to adopt sone of the
princi ples underlying the charter, to specific fact
situations in child welfare proceedi ngs.

7.3 The Society nust act in accordance with the
princi pl es of fundanental justice.

“...The principles of fundanental justice in child
protection proceedi ngs are both substantive and
procedural. The State may only relieve a parent of
custody when it is necessary to protect the best
I nterests of the child, and provided that there is
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a fair procedure for nmaking this determ nation"
(Lamer, C.J.C., in New Brunswick, paragraph 70).

How can the court determne if these principles
were violated if it does not have all the evidence
before it?

| find that the parents' section 7 rights were not
triggered until the actual apprehension.

The section 7 right being asserted by the parents in
this context is their right to parent their children,
and not to have themrenoved fromtheir care.

Havi ng found that the parents’ section 7 rights are
triggered by the apprehension follow the anal ysis

enpl oyed by Justice L'Heureux-Dube in the winnipeg case
to determ ne whether the triggering of the section 7
right constitutes a violation under the charter, and if
so whether it conforns to the principles of fundanental
justice.

She sets out the balancing of three factors in that
analysis: the first of these is the seriousness of the
I nterests at stake; in the case at bar, that would

I nvolve finding out if the children are harnmed and the
extent of the harm as opposed to the interest of the
parents in being able to discipline their children

W thout State interference.

The second factor is the practical difficulties
associated with the law in question; in the case at

bar, this neans the difficulties of a child protection
wor ker attenpting to do her job in conducting an

I nvestigation. If the Society were unable to conduct an
I nvestigation, it would be unable to determne if a
child was being harnmed. That entails too great a risk.

Finally, one nust weigh the risks and benefits of the
law. Clearly, no matter how traumati c an apprehension
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may be to the parents and children, the benefit in
being able to protect children from harm outwei ghs the
parents' interest in being able to raise their children
and not have them renoved.

Just as in the wnnipeg case, | find that the parents'
section 7 rights were triggered by the apprehension,
but that in balancing the three factors outlined above,
| can conclude that this was done in accordance with
the principles of fundanental justice.

It is inportant also to note in that regard, that the
apprehension in any given case may be very short in
nature. Children mght be returned to their caregivers
pronptly, as soon as the Society determ nes that they
are not being harnmed and that there is no real risk of
har m

No matter what, however, the actions of the Society in
apprehendi ng the children have to undergo judici al
review unless the children are returned to the parents
within five days of the apprehension, according to
section 46 of the Act.

This constitutes safeguards for the parents, and
children, that there is a formof judicial review
Wi thin a short period of tine.

In the case at bar, there was an 'adjournnent hearing',
before Justice O Dea on July 9" pursuant to section 51
of the Act, and the court nmade a tenporary order

mai ntaining the children in the care of the Society.
The parents raised no charter issues at that tine; the
court reviewed the situation and found that there was a
risk of harmto the children, in accordance with
section 51(3) of the Act.

The principles of fundanental justice require that
there be a fair hearing.
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Once the matter proceeds as an application, all

parties, and the children, have conpetent counsel to
represent them to nmake subm ssions, cross-exam ne

W t nesses, and present their cases so that the parents
can effectively participate, to the extent they w sh
to, in the proceedings. The requirenents set out by the
New Brunswi ck case are satisfied.

Thus, | amof the view that there has been no breach of
the parents’ section 7 rights that has not been in
accordance with the substantive and procedural

requi renments of the principles of fundanental justice.

8. THE APPREHENSI ON

8.1 The apprehension was a warrantl ess
appr ehensi on.

The apprehension nust, in the first stage of the
anal ysi s, have been necessary.

To begin with, however, the child protection worker
must have sone reasonabl e basis upon which to base a
decision to ask questions or begin an investigation.
It cannot be a blind shot in the dark. M. Wst had
that basis, based on the information in the file that
required foll ow up.

Ms. West had reasonabl e grounds to believe that the
children were being hit wth objects by their
parents, and that marks, including bruises and
“stripes” were left. This information cane partly
fromthe nother and partly fromthe girls. She did
not coerce either the nother or the girls to
provide the informati on; she held out no threats,
no prom ses.

She was aware that another famly of the Ayl ner
Church of God congregation had left the
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jurisdiction under a cloak of secrecy, wth speed,
after the Society becane involved with them and
they were in the mdst of court proceedings.

She was concerned that if she left without the F.
famly children, these children m ght also | eave by
the ‘back door’, with the assistance of the Church,
and be lost to the ability of the Society to
nonitor their welfare. This would likely
constitute serious harmto the children.

8.2 Under what circunstances can a warrantl ess
apprehensi on be effected?

Section 40(7) of the Act reproduced above provides
for an apprehension to be effected without a
warrant. The worker nust believe that there woul d
be substantial risk to the child during tine it
woul d take to get a warrant.

A warrant nust be applied for on the basis of the
worker's sworn affidavit. A Justice of the Peace
woul d have to be |ocated. Aylner is not a court
site. M. West testified that it was her

under standi ng that there was not a Justice of the
Peace reqgularly available in the St. Thonas

court house.

| followthe majority decision of the Suprene Court
of Canada in wnnipeg case that a warrantl ess
apprehension is available to a Society in non-

emer gency circunstances.

The role of a child protection worker is very
difficult. A worker, on site, does not have the | uxury
of tinme to determ ne the degree of energency. There is
risk and difficulty in trying to discern between an
energency and a non-energency situation, while a
child's health or safety nmay be at stake.
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L’ Heur eux- Dube, J., in wnnipeg recognizes that while
there is an inportant need to protect the children from
abuse, there nust al so be procedural fairness.

Because of the profound inpact of an apprehensi on on
children and parents, she determ nes that the energency
threshold is not an appropriate mninmumthreshol d, but
that there nust be a 'situation of harm or a risk of
serious harm, in order to justify renoval of children
from parents when section 7 rights are concerned.

The ability of the parties to have a post-apprehension
hearing wthin a short period of tine provides the
necessary safeguards. At the post-apprehensi on hearing,
the parents can chall enge the apprehensi on on the basis
that the situation was not one of harm or risk of
serious harm and if successful in that regard, can

all ege a breach of their section 7 rights, and seek to
have the children returned to them

The five days after apprehension provided in the
Ontario legislation, would appear to be within the
reasonable tine frane contenpl ated by Justice

L' Heur eux- Dube, in Wnnipeg.

8.3 The evidence relating to the apprehension.

The fact of the warrantl ess apprehension and the
circunstances leading up to it are significant
aspects of the parents’ case within the context of
the charter Challenge. | wll therefore reviewthe
evidence in nore detail.

The chaos on July 4th

| find as a fact that the chaotic, distressful
environnment at the famly's hone at the tinme of the
renmoval of the children, was caused - indeed, was
orchestrated - by Pastor Hi |l debrandt.
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He admtted in his evidence that he wanted to gain
medi a attention, because he felt that it was the
only way he could protect his congregation, to gain
attention and sway public opinion to the side of

t he nmenbers.

He had al ready had the experience of having one of
the famlies of his congregation, M. and Ms. B.
and their children involved with the Society. In
fact, that famly had consented to an Interim
Supervision Oder. They then fled fromthe
jurisdiction.

| find that Pastor Hi|ldebrandt had colluded with
that famly in assisting themto flee fromthe
jurisdiction.

He admtted in testinony that he knew all al ong
where they were; that he was in contact with them
that he attended at court on the return date and

I nformed the court that the B. famly had |eft and
gone hone; that he had arranged for themto attend
with a lawer and sign a Power of Attorney
appointing him that he used that Power of Attorney
to sell their hone on their behalf after they fled
fromthe jurisdiction.

Now t hat a second nenber famly was involved with
the Society, the Pastor decided to use a different
strategy, and involve the nedia before the court
could be involved. He said "It was the only way to
get hel p”.

The circunstances of what happened speak for

t hensel ves. Menbers of the Church began to arrive;
Wi thin a short period of tine, there were 35 to 50,
or nore, congregants gathered, with nore arriving.
They knelt and |l oudly prayed, sone cried. Even the
children of the Church congregation were invol ved.
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One witness estimated there to be over a hundred
persons gathered at one point. That is a very |arge
nunber, given that the entire congregation at that
time nunbered sone 200 peopl e.

These events took place on a weekday, yet within

m nut es, people who shoul d have been at work had
gathered at the F. residence, to lend their support
and to pray. Oddly enough, the father was not
called hone. He did not arrive until the children
were in cars. |t is not unreasonable to specul ate
on M. Mano’'s theory that the father’'s absence was
arranged by the Pastor.

Past or Hi | debrandt arranged for the nedia to be
cont act ed.

He saw this as the perfect photo opportunity for
his congregation to nmake a statenent and enli st
publ i c support.

In fact, he requested Deputy Chief Reyner to del ay
the actual renoval of the children until the nedia
representatives could arrive to take pictures or
filmthe incident.

The nedia did not arrive on tine, but pictures were
taken by the Pastor's son, who then gave themto

t he newspaper and tel evision nedia. They were
publ i shed the next day with an interview with the
Past or .

The entire "scene" at the famly's honme when the
police and Society workers were renoving the

children, was orchestrated by the Pastor and the
Church of God congregation for its own purposes.

The F. famly children and their parents becane his
tools in this endeavour.
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He encouraged the congregants to resist the
renmoval . They obstructed passage of the police

I nside the hone. They clung to the children, and
forced the police and workers to have to physically
take the children fromthem

| find as a fact that the actions of the Pastor,
and of the congregants with his encouragenent,
created the chaotic situation, severely
exacerbating the very stressful situation for the
not her and especially the children, and gave little
I f any thought to the well-being of the children
during the course of this orchestrated event.

Even nore distressing is the fact that once he had
created this very distressing event, and saw the
distress it was causing the children, he did
nothing to stop it.

He, and he al one, had the power over the
congregants and the famly, to put a stop to the
si tuation.

Suffice it to note at this tinme that the resistance
of the Church of God congregants ought not to be
taken into account as to whether or not the
warrant | ess apprehensi on was appropriate or hasty.

What m ght have been a nore reasonabl e response,
short of apprehension?

It mght be said that as the nunber of persons
continued to increase, the level of distress of the
Past or and congregants continued to rise, the need
for nore police to renove children and provide
back-up for other police becane apparent, that M.
West ought to have pull ed back out of the situation
and made arrangenents to discuss matters with the
parents and the Pastor, in a calner, nore rational
envi ronnent .
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She was a soci al worker who, after only two nonths
of experience in this job, found herself in a

uni quely stressful situation, a set of

ci rcunst ances that many very experienced soci al
wor kers have never been exposed to, |et al one had
to deci de and handl e wi thout nore experienced
personnel on hand. As | discuss bel ow, she nade
the right decision, in |aw

8.4 D d M. West have reasonabl e and probabl e
grounds to believe that the children were in need
of protection?

To answer this question, one has to determ ne the
extent of her know edge and information on July
4t h.

What did she know?

She knew that the children were hit with objects,
as a formof discipline.

She knew that the objects used were a swtch,
according to the nother; a belt, the wire handl e of
a flyswatter, electrical cords from househol d
appl i ances, and wire hangers, according to sone of
the girls.

She knew that the children were struck on the
butt ocks and the tops of the thighs.

She knew that sonetines, the hitting left a bruise
or a mark, referred to by sone of the children as
stripes.

She knew about the recency of hitting, that one of
the children, Trudy, had been hit about a week to
ten days prior to the apprehension.
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What she did not know was whet her Trudy sustai ned
any bruising on that particul ar occasion. She al so
did not know how |long ago it was that any child had
received a bruise as a result of being disciplined
Wi th an object; how frequently such hitting and
brui si ng occurred; and, how serious the bruising
was, in other words, how |l ong a bruise |lasted. On
the last point, she only knew, fromwhat the girls
said, that it mght be froma day to a week. She
al so knew that Juan's bruise, in Cctober, 2000,

| asted at | east several days.

On July 4th, when she examned the girls, there
were no bruises to be seen. This could nean that
the children had not been hit within the | ast
several days. It could also nean that it would have
been too |ate for the prevention of any hitting
that m ght have occurred earlier, wth the bruising
al ready heal ed. Any visible bruising would sinply
have confirmed only the recency of i nappropriate
hitting wth objects, or conceivably, wth a hand,
as had occurred to Juan in Cctober 2000.

As this evidence was given at the hearing, by both
Ms. West and the nother, it appeared that this was
present, on-goi ng conduct; this was not conduct
fromthe past that had been discontinued. The

not her did not say ‘the children had been hit with
a swtch (or other objects) but we no | onger do
that.” On the contrary, she admtted that physica
di sci pline had occurred a week before.

It was certainly open for Ms. West to believe that
t he conduct was conti nui ng.

(oviously, it need not be conduct that is exhibited
daily in order for there to be reasonabl e and
probabl e grounds to believe that the children were
I n need of protection.
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| find that Ms. West had reasonabl e and probabl e
grounds to believe that the children were in need
of protection, on July 4th.

8.5 Did she have reasonabl e and probabl e grounds
to believe that they were at substantial risk
of harmif there were a delay in obtaining a
warrant, such as to justify the decision to
apprehend w thout a warrant?

| answer this question in the affirmative.

Ms Wse suggests that the test is whether the del ay
would result in '"immnent risk of serious harm or

| mredi ate danger'. | do not agree that this is the
standard. | do not interpret 'substantial' to have
that neaning. The threshold of the test is

di scussed bel ow.

Ms Wse suggests that there is no evidence to
support the need for the apprehension. She points
to the evidence of the Society worker, Brian Flint,
called by Ms. West to assist with transportati on,
who asked "do we still have to do this?

There was one attenpt by Pastor Hildebrandt to
consider an alternative. He asked Ms. West, "What
I f they (the parents) promse not to hit the
children?" To this, Ms. West responded, "It's too
| ate".

There was no explanation given by Ms. West at the
time. At the hearing, as to why it was 'too |late',
Ms. West testified that she did not think a warrant
woul d be avail abl e that quickly; she was of the

opi nion that sonething had to be done right then
because of her prior know edge about the first
famly who had fled, and her concern that these
children woul d al so be renoved while she took steps
to obtain a warrant to be obtai ned.
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8.6 Are the Apprehension and the Application
| ndependent of one anot her?

Section 51 of the aAct provides for an adjour nnent
hearing foll owi ng an apprehension, to determne in
whose custody the children will be, and under what
ci rcunst ances, pending the actual hearing for a
final order, or finding of protection.

| ndeed, children have been returned to parents
shortly after an apprehensi on where circunstances
denonstrate that they are no |onger at risk; for
exanpl e, when a nother's abusive partner is

I ncarcerated for a period of tine, and the children
are returned to the care of their nother.

At the next |evel of involvenent, children may be
returned to their parent follow ng an apprehensi on,
when the risk of harmto themis one that can

noni tored by the Society under an Interim
Supervi si on Order.

It may be, in sonme cases, with the benefit of

hi ndsi ght and further investigation that wwthin a
short period of tinme after an apprehension, the
children can be returned to their caretaker parent
fromwhom they had been renoved, either subject to
a Supervision Order, or no further intervention by
the Society.

Even when an apprehensi on nay have been hastily

| npl enent ed, under circunstances that appeared
appropriate at the tine, and either with or w thout
a warrant, and the children are returned to the
parents an application may need to proceed to
determ ne how best the children can be protected in
the future, once a finding is nade.

If the court were to accede to the parents'
argunents in the case before ne, the consequence
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woul d be the inability of the court to consider all
the facts and determ ne what would be in the
children's best interests, or necessary to protect
t hem

Granting to the parents so-called protection under
the charter would thus effectively breach the
children's rights to be protected.

| acknow edge the phil osophical argunment within the
constitutional analysis, that the State ought not to be
intervening in parent-child relationships in order to
protect the children's charter rights. It may be argued
that the State woul d be usurping the role of the
parents by doing so. Therein Iies one of the
difficulties in trying to fornulate an appropriate
construct for a charter-based analysis in child welfare
cases. If the parents have the sole right to protect
their children's charter rights, what happens when the
parents' interests conflict with those of the child,
such as in neglect, or abuse situations?

If the court is unable to hear evidence about what
happened, how it happened, why it happened, it
woul d not be acting in the best interests of the
children, and thus the Society's actions would be
seen as a breach of the children's rights to
security of the person.

The parents' rights under the charter should not be
al l owed to supercede the children's rights. Not in
this case.

| leave it to subsequent courts to nake that
determnation in the future, with other cases, on
different facts.

The process of an application is independent of the
process of an apprehension.
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An apprehensi on and an application are two separate
proceedi ngs. The ability to proceed with an
application is independent of the validity of an
appr ehensi on.

This view is supported by the decision of the

Al berta Queen's Bench, in G.A. v. The Director of
Child welfare, 2002 ABQB 212, at paragraph 7 of

t hat case.

Further, to paraphrase Justice L' Heureux-Dube, at
paragraph 79 of the wnnipeg case, an 'apprehension
Is an interimchild protection neasure'. It

I nvol ves the physical renoval of a child fromthe
care of his or her parents, on a tenporary basis.

It is considered a tool. Even if the process of an
apprehension is found to be defective in sone way,
this does not effect the validity of an
appl i cation.

In the case before ne, after the apprehension, the
Society continued its investigation. It conducted
Interviews of the children. Further information was
obt ai ned about the nethods that were used to
discipline the children wth objects.

Even so, the children could have been returned hone
prior to the expiration of five days, had the
Society and parents been able to reach an
agreenent. Wether or not the apprehension is
deened to be valid, the Society cannot abandon its
mandate in the face of the information that it had
and fail to continue its investigation or start an
application. This would be true whether or not the
children remained in Society care or were returned
to their hone.

In concluding that the court's ability to nake a
determ nation as to whether or not a child should
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be found to be in need of protection is not
dependent on the validity of the apprehension, |
have adopted the views expressed in two cases to
which M. Mano referred ne.

In the case of D.M. v. Director of Child Welfare
Al berta , the court expresses the opinion that a
child ought not to be deprived of the benefit of
child welfare | egislation because of erroneous
actions by a worker enployed by the Society.

To adapt that reasoning to the facts before ne, in
the context of the parents' position, would nean
that if a court found children to be in need of
protection following the first stage of the hearing
but determ ned that the apprehension had been
unlawful , all the evidence that supported naking
the finding would have to be excl uded.

In the absence of any other evidence, the court
woul d have to dism ss the application.

That would lead to an absurd result, |eaving a
child who woul d ot herw se have been found to be in
need of protection w thout the benefit and
protection of the child welfare statute, and in the
vul nerabl e position of potential future risk,

W t hout intervention or supervision by the Society.

The decision of the Saskatchewan court in Mnister
of Social Services v. Cc., at page 418 is
particularly conpelling and | quote the salient
passage here:

“Little woul d be acconplished by an inquiry,
once the hearing has been commenced, as to
whet her it appears to an officer that the child
was in need of protection or that here were
reasonabl e and probabl e grounds for believing
so. Nor is such an inquiry a prerequisite for a
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hearing to be commenced under Section 21. Part
one of the Family Services Act 1S for the
protection of the children. A child should not
be deprived of the benefits of the act by error
on the part of an officer of the departnent.”

The fact that the Saskatchewan statute is based on
that province's summary Convictions Act would
certainly create a nore conpelling invitation to
conclude that crimnal principles should be

I nported into child welfare proceedi ngs, nore so

t han does our |egislation.

However, the court said, at page 419, "This

provi des for procedure only. It does not inport
crimnal principles into the proceeding. It is not
a crimnal |aw proceeding."

8.7 The timng of raising the issue of an inproper
appr ehensi on.

In the wnnipeg case, the court recognized that an
apprehension effected without a warrant may be
justified if the parent has an opportunity to seek
a post-apprehensi on hearing w thout del ay.

The tinme to dispute the legality, constitutionality
or validity of an apprehensi on woul d appears to be
at a "post-apprehensi on hearing", held under
section 51 of the Act shortly after the children
were renoved fromthe parents.

The parents did not do this. In fact, they had not
even filed their Answer until well past the tine
limt provided for by the Rules and did not
chal | enge the apprehension until well after the
children had been returned hone and after a
tenporary supervi sion order had been consented to.
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The issue of the apprehension is npot after an
application has been commenced, |et al one partway
t hrough the hearing itself.

The parents' counsel argue that charter |ISsues are
conplicated and conpl ex, and that nuch preparation
Is involved to get a matter ready for hearing, and
thus it could not have been done earlier.

| am not unsynpathetic to this position. It is the
exception, rather than the rule, that the parties
are ready to proceed with substantive argunents and
conpl eted docunents on the date of the post-

appr ehensi on heari ng.

However, this issue was not even raised in the

t hree weeks, approximately, that transpired between
t he apprehension and the Interim Order returning
the children to their parents under supervi sion.

Ms. Wse suggests that the parents woul d have been
unable to effectively raise the issue because they
did not yet have counsel. Although this is nost
commonly the case, it was not necessary to raise
all the allegations that have been raised on behalf
of the parents in the Notice of Charter Question,
In order to challenge the apprehension itself.

The test at a post-apprehension hearing, follow ng
a warrantl ess apprehension, is whether there is
"serious harmor risk of serious harmto the
children.” (wWnnipeg).

That test is closer to the threshold set out in the
previous section 51(3) of the ontario Act, prior to
t he 1999 anendments, that is 'substantial risk',
which refers to an “actual, real and not illusory
ri sk, not a specul ative chance but a real chance of
danger to the child's health and safety.” (catholic
Children's Aid Society of Metropolitan Toronto v.
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D. (A.) (1994), 1 RF.L. (4'") 268 (Ont. Gen.
Div.)).

This woul d have been an easier challenge for the
parents to wn in challenging the apprehension,
because the Soci ety woul d have had a hi gher
threshold to neet, " serious harmor risk of
serious harnf, conpared to the wording and the test
In section 51(3) of the aAct where the Court nust be
satisfied that there are "reasonable grounds to
believe that there is a risk that the child is
likely to suffer harm"

Section 46 of the Act provides that within five
days after the apprehension the child shall be
returned to the parents or returned to themwth a
tenporary care agreenent (voluntary agreenent) or
the matter is to be brought before the court for
hearing under section 47(1).

If the matter is not ready to proceed with a
hearing on the first return date, it may be

adj ourned and the court would hold an "apprehensi on
heari ng" or adjournnent hearing under section 51.

| do not propose to review the provisions except to
note in section 51(3) the test to be applied if the
court is considering an order placing the child

W th soneone other than the |ast caregiver(parent)
or keeping the child in tenporary care of the

Soci ety pending the adjournnment. The wording of
the test nowis "...where a court is satisfied that
reasonabl e grounds exist to believe there is a risk
that the child is likely to suffer harmthat cannot
be protected against by a less intrusive order.”

As | noted above, the term "substantial risk" in
section 51(3) was replaced by the word "risk" by
the 1999 amendnents.
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The threshold for the test has thus been | owered.
However the wording in section 40(7)( warrantless
appr ehensi on) has not been anended. It continues
to require the higher threshold, that the worker
nmust have a belief that there will be a substanti al
risk.

The significance of the wording change will be
consi dered bel ow.

9. WAS THERE A BREACH OF THE PARENTS SECTI ON 8
Rl GHTS?

Section 8 of the charter provides protection agai nst
unr easonabl e search and sei zure.

It was al so clear fromthe evidence, and | find as
a fact, that Ms. West indicated that she wanted to
talk to the children. It was within her nmandate to
I nvestigate by talking to the children.

| find as a fact that Pastor Hi | debrandt and the
not her knew what Ms. West wanted to do, and
consented to Ms. West tal king to, and exam ning the
children for marks.

In fact, consensual arrangenents were nade, as a
conprom se, such that the girls would be seen by
Ms. West, and the boys by Deputy Chief Reyner; that
the children would not be required to di srobe
entirely, just draw down clothing to reveal areas
where they woul d have been hit; and that the nother
woul d be present.

There was consent to enter the hone, and to speak to
and examne the children. | rule that there was no
breach to the parents' section 8 rights.
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10. WAS THERE A BREACH OF SECTION 9 OR 10(B)
Rl GHTS?

The parents argue that they, and in particular the
not her, were not advised of their right to counsel,
nor cautioned about giving an incrimnating
statenent before answering Ms. West's questi ons.

They therefore claimthat their rights under s.
10(b) of the charter were viol ated.

There is no doubt any longer that child protection
proceedi ngs engage section 7 rights of the charter.
Do they al so engage section 10(b) rights?

Do parents' rights under the charter extend so far
as to require that a child protection worker, sent
to investigate child abuse, would be required to

I nform parents of their right to instruct and
retain counsel right away?

Wul d this obligation be extended, as in crimnal
|l aw, to provide a toll-free nunber for a Legal A d
| awyer? Wuld this then be extended further to
require the province to establish such a panel of

| awyers? The delay woul d be exacerbated for a
parent who did not speak English.

This would nean that if a parent chose to speak to
a lawer after being inforned of her rights to
counsel, a child who is at grave risk, would be
obliged to wait until his or her parent contacted a
| awyer, and then received advi ce about what to do.

I rreparabl e harm nmay be done to the child in the
meanwhi | e.

In inpaired driving cases, there is often a concern
about the tineliness of providing a breath sanple,
I n order that the presunption in the criminal cCode
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affording an evidentiary short cut to the
prosecution, mght be exercised.

In child protection proceedi ngs, there would be no
simlar reason to set a statutory tine limt as to
a reasonabl e period for a parent to consult her

| awyer while a child protection worker waited and
was unable to speak with or observe the child.

Ms. West did what her job required her to do. When she
went to the honme, she received new di sclosure fromthe
not her, indicating that the children are still being
hit with objects, such as a stick, M. Wst is nandated
to proceed with an investigation.

That investigation involves speaking to the children
and aski ng them questi ons.

The yardstick, again, nust be the extent to which
the ability of the court is enhanced, or

restricted, to nake a decision that would be in the
child s best interests.

The court is entitled to have all the rel evant
evi dence before it. This should i nclude all
statenents nade by parents to Soci ety workers.

The parents argue that their consent was not
obt ai ned before the Soci ety asked questions of the
children, neither at the honme, nor after the
apprehensi on when the children were videot aped.

To suggest that a care-giver or parent nust give
consent before the Society is able to ask

guestions of the of the children who are in the
person's care, when there are allegations that that
person has abused the children, is absurd. It is
preposterous to suggest that in a case where a
parent is sexually abusing his or her young child,

t he parent nust give consent before the Society can
to speak to that child.
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That argunent also fails to support the parents'
position that the videotapes of the children's
I nterviews ought to be excl uded.

It is note-worthy that the parents did not dispute

the contents of the tapes. There was no suggestion

at all that what the children said was not accurate
or truthful. The parents concede the truth of the

al | egati ons.

Finally, | note that section 10(b) rights are not
triggered until there is a detention. The nother
was not detained at any tinme. Therefore neither
section 9 nor section 10(b) rights were viol ated.

11. SI GNI FI CANCE OF THE EVI DENCE REGARDI NG THE
AMENDMENTS TO THE ACT

Ms. Wse suggests that even though the definition
of child in need of protection was changed to
reflect a |lower threshold, that is reasonable risk
of harm the wording in s. 40(7) did not change,
and renmains as 'substantial risk'.

The fact that the anmended act contains the sane
wording in the warrantl ess apprehensi on provisions,
nmeans that the | egislature intended for the
threshold to be nmaintained at the sane high | evel
as it was before the anendnents, while other
definitions were anended to | ower the threshol d.

Ms. Wse suggests that the Society woul d have been
unsuccessful in obtaining a warrant on this higher
threshold. The "horrific scene" that evol ved on
July 4, at the site of the apprehensi on woul d have
been avoi ded.
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| have already nade a finding as to who was
responsi ble for that scene. The suggesti on,
however, inplies that Ms. West intentionally

avoi ded considering obtaining a warrant in case she
wer e unsuccessful .

| reject that suggestion outright.

12. THE SI GNI FI CANCE OF THE STATE OF THE FI LE

The evidence as to policies of how files are kept and
records nmade was useful, but it is not necessary for ne
to review it.

After Cctober 2000, the worker having carriage of the
file, Ms. Schneider-Canpbell |eft the agency.

Ms. West inherited this file, along with a |arge

casel oad of other files when the previous worker |eft.
There was sone inconsistency in the paperwork in the
file.

A concern as to physical discipline was noted yet there
was an indication that closing the file would sinply be
a formality.

The argunent raised on behalf of the parents, that if
the file had been properly closed before it was
transferred to Ms. West from her predecessor, none of
these matters woul d have taken place, is a specious
argunent. The "what if" argunent sinply is irrel evant.
Mor eover its underpinnings are not solid.

It was not sinply a matter of an "x" in the wong
pl ace, and that only paper-work needed to be conpl et ed.

Exhibit 5 contains the records of the COctober 2000
I nci dent. The paper-work indicates that the worker
noted that the child continued to be in need of



63

protection, that there was significant foll ow up
needed, including a report fromDr. Black that had not
yet been received; and further consultation wth the
manager was required.

The occurrence records al so note concerns “...that the
famly under the direction of the Pastor, are reluctant
to neet”, and the concern about the strong beliefs of
the Church in using physical discipline.

Ms. West’'s involvenent ostensibly conmmenced when she
had to take steps to close the file.

This required a follow up as to Juan’s burn, and the
concern about the physical discipline.

One nont h del ay

| am not persuaded that the delay of one nonth between
when Ms. West took over the file on May 1, 2001, and
then took any steps on it is relevant to the issues |
have to deci de.

Her work-1oad was sizeable. There was nothing to

I ndicate that this was a critical file. Follow up was
needed, as Ms. West identified, both to ascertain
Juan's burn recovery and the use of physical discipline
by the parents. And that is what Ms. West did.

13. THE RI SK ASSESSMENT MANAGEMENT MODEL

| do not propose to review the evidence of the
executive director, Steven Bailey, about the
hi stori cal devel opnent of the act and anendnents.

The Society provided very detail ed evidence,
t hrough Ms. West, as to the devel opnent of the
Model , its ratings, howit is used by the soci al
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wor kers, and what the various |evels, or assessment
rati ngs nean.

The evidence is that after receiving the

I nformation that the parents continued to use
objects to strike the children, this file was re-
assessed to a rating, of "1-1-A risk".

This rating enconpasses injuries that run a
spectrum from | ong-bone fractures and brain
Injuries, to the other extrene, of Dbruises.

This rating |l eaves a significant anmount of scope to
determ ne whether a situation is an extrenely
serious matter, or not.

In other words, the assessnent rating does not
necessarily nean that it is extrenely serious.

On the other hand, the screening tool requires that
cases wth an assessnent rating of 1-1-A nandate
the Society to attend to, and see the children,

Wi thin 12 hours.

14. DI SCUSSI ON OF THE EVI DENCE OF THE CHI LDREN
BEI NG STRUCK

14.1 Language and term nol ogy

The devel opnent of this case underscored the
| nportance of using proper term nol ogy.

This difficulty was exacerbated by the fact that
t he parents spoke Low German, and their evidence,
and the evidence of all wtnesses had to be
translated by interpreters into English.

The words "hit", "strike", "spank", "discipline",
have different neanings for different people. The
word "spank", in particular, evokes different
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I mges for different people. Sone consider it one
hit with an open hand adm nistered to a child's
buttocks with an open hand. There is diversity of
opinion as to whether it includes the use of an
obj ect, instead of an open hand, bare buttocks as
opposed to clothing, one hit or nore, with or

W t hout marks being left.

The 1982 version of The Concise Oxford Dictionary
defines ‘spank’ as: a slap, a blow w th open hand
on buttocks.

In the translation of the evidence, the words were
bei ng used i nterchangeably by the interpreters. |
requested that the interpreter and the respective
W t nesses advi se which words had whi ch neanings in
English so that there would be a commonal ity in the
guestions and respective answers.

14.2 The book of teachings, “Mmy, Daddy W WI I
see Jesus”

The Society presented on the voir dire this book,
whi ch al l egedly contains sone of the teachings of
t hi s Church.

Pastor Hil debrandt admtted that a book simlar to
the one in court was available and sold to nenbers
of the congregation in the past, but was not
presently avail able. He stopped short of admtting
that the copy in court was an exact copy.

H s reticence does not di ssuade ne from concl udi ng,
on a bal ance of probabilities, that this copy is

I dentical, if not the sane copy, that had been
given to Brian Flint, on behalf of the Society, by
Past or Hi | debrandt when the first famly becane

I nvol ved with the Society.
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This book clearly provides, that physical

puni shment of children wwth the use of an object is
not only encouraged, but directed. It suggests
physi cal discipline for children as young as one
year.

It is difficult to believe the parents’ testinony
that they were not famliar with this book, or
certainly, at a mninum its teachings.

M. Kilpatrick suggests that there is a problem
with an analysis that says it nay be acceptable to
strike a child wwth a hand as long as there is
reasonable force, but it is not acceptable to
strike a child wth an object, even if only
reasonable force is used. He notes that the Church
of God nenbers strike the children with objects and
that they rely on their religious faith in doing
So.

14.3 The nother’s evi dence

Firstly, the nother denied that she was foll ow ng
the teaching of the Bible in adopting this form of
discipline. She testified that she was acting on
her own deci sion, having decided that the children
shoul d be disciplined with objects.

Her testinony in that regard stands in stark
contrast to the evidence of the Pastor, the
docunents filed, and even the videotaped statenents
of one of the children, and is not believable.

Were her evidence differs fromthe other evidence
in that regard, | prefer the evidence of the Pastor
and others, that the parents of Church of God
famlies strike their children with objects as a
formof discipline and to teach themto be obedi ent
because they believe that they are so instructed by
t he Bi bl e.
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I will review the evidence of the children, on
t ape, bel ow.

The deci si on whet her to excl ude evi dence cannot
rest solely on the quality and nature of the
evidence itself, but rather on the conduct or
nature of the actions taken by the Society that
day.

Hi ndsi ght cannot be allowed to play the role of
sole arbiter in determning the admssibility of
t he evidence that was obtained by the actions of
the Society.

I f the subject children had been found to be
covered in welts and brui ses, there would have been
a far nore nuted response in the indignation of the
Pastor, or indeed the other congregants who were
called to the hone to protest the renoval of the
chi | dren.

It is very unlikely that the Pastor woul d have
orchestrated the nedia attention that ultimtely
resulted. The parents could hardly then be seen as
taking a stand to protect their rights, and their
children's charter rights to security and privacy.

In other words, the sane test nust be applied in
determning admssibility of evidence if there are
vi sibl e marks of abuse or if the only information
Is that the children are struck with a variety of
objects and bruises are left, but there are no
physi cal signs of bruises to be seen on that
particul ar day.

O what significance is the statement “What if they
prom se not to hit?”

The timng of that statenent is significant.
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The fact that it is posed as a question, rather
than a statenent, is also significant.

The fact that it appeared to cone solely fromthe
Pastor is also to be taken into account in
determning its significance at the tine the
apprehensi on was i n progress.

Pastor Hil debrandt did not approach the nother with
t hat suggesti on.

In fact, in her cross-exam nation, the nother
expressed di sbelief that the Pastor would even have
made that suggestion, because it is so antithetical
to their strongly held belief that the Bible

I nstructs themto hit the children with objects.

| cannot specul ate what the result m ght have been,
had the Pastor and the nother approached Ms. West
together, during the turnmoil of the apprehension
and said, "The nother has agreed not to hit the
children until we can all neet and di scuss these
matters rationally."

Al t hough | cannot specul ate, | can concl ude, based
on the evidence of subsequent events, that such a
statenent would sinply not have been nude.

It is evident that the Church woul d not support the
parents in such a prom se, nor would the parents
have made such a prom se.

The fact that three weeks el apsed, with the
children in tenporary care, before the parents
consented to an Order that they woul d not
physically discipline the children is reflective of
the parents’ very firmresistance to agree to

sonet hing that was not in accord with their
religious beliefs.
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The children were apprehended on July 4th, neetings
were held on July 6 and 7th wth the Society, and
no such of fer was nade.

The matter first was in court on July 9th, and no
of fer was nade by or on behalf of the parents to
make such a pronmise so that the children could be
sent hone, until a further hearing.

| ndeed, no such prom se was nmade until negoti ations
on July 26th proved successful, a Tenporary O der
was nmade to return the children to their hone,
subject to strict terns of supervision, one of

whi ch was that the parents woul d not subject the
children to corporal punishnent.

In the neanwhile, on July 6 or 7th, the Pastor is
arranging for nedia pictures to be taken of the
unhappy parents in their enpty hone. A web-site is
pronptly created, within a matter of a couple of
days after the apprehension, providing the

pi ctures, nanes, ages, and email addresses of the
children, so that supporters can contact themwth
encour agenent .

None of this can be construed as formng a basis to
believe that on July 4th, the nother, let alone the
Pastor, would have agreed that the children woul d
not be hit.

By the tine that statenent was nmade by the Pastor
at the famly's hone, he had already told M. West,
that the tal king was over, that she would not be
allowed to talk further with the nother. He said to
Ms. West, "You don't talk any nore, " and "We're
not tal king any nore".
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He had al so rem nded Ms. West and Deputy Chi ef
Reynmer that another famly (the B's) had al ready
fled fromthe jurisdiction.

By this tinme, Ms. West had information that gave
her the reasonabl e and probabl e grounds, and that
the congregation, and therefore this famly, had
the ability to renove the children very quickly.

The evidence of the next-door nei ghbour

The evidence of M. Ernest T. is that he |ives next
door, is about 67 years of age, and saw a nmj or
commoti on goi ng on next door, when police were
carrying a boy out of the house, and another a
girl, and putting theminto police cruisers.

M. T. started to cry when he gave his evidence. He
said he did not know the parents, only the
children. Qoviously, seeing the children being
carried out and crying out for help would have been
distressful to this well-neaning gentl eman.

Hi s evi dence, however, is not particularly
effective, when contrasted to his deneanour in the
phot ogr aphs taken of the scene and apprehensi on by
the Pastor's son, Herbert. They were filed as
Exhi bit 47.

They show M. T. non-challantly watering his |awn,
adj usting the hose, and pulling up weeds, as the
children were being carried out of their hone.

There was not a hint of concern or distress
denonstrated on his part in the pictures.

The vi deotaped interviews of the children

After the apprehension, all seven children were
Interviewed by D.C. Reyner, and a Society worker, on
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July, 7, 2001. The interviews were video/audi o taped.
They were played as evidence on the voir dire, and
transcripts were filed.

Jacob said that Margaret and Trudy get spanked. He
said the older that the children get, the less they are
spanked.

Spanki ngs are adm ni stered when the children are
"unobedi ent”. He gave exanples of 'breaking the rules',
playing in the street, and "John (Juan) got spanked a
fewtinmes in a nonth."”

He described that sonetines John would cry after.
Spanki ngs are given on the bum so it ‘wouldn't hurt
the bones’; sonetines red stripes are left, but he did
not know for how | ong they stayed.

He said that sonetines spankings are given with a
stick. H's nother adm nisters nost of the spankings,
especially to the little children.

He hi mself had not been spanked for a long tine

' because he was good'.

He | ast received a spanking in m d-August, 2000. He
recal |l ed that date because he had done a bad thing by
drawing a bad picture. He had felt so badly that he was
unable to sleep. Eventually, he told his father; he was
asked if he wanted a spanking. Al though he did not
really want a spanking, he asked for it, and felt |ess
bad afterward.

He knew that if he got a spanking, he would renenber
not to do the bad thing again.

H s father "... spanked ne, ... a few strikes. | think
It was with a wire .. wires with plastic and sone
yellow cord like (he pointed to the tel ephone cord on
the wall).”
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He was struck three tinmes on the bumand afterward he
felt better, and gave his dad a hug. Al though it hurt
very nmuch at the tinme, he said he did not feel it the
next day. He said "... it wouldn't hurt anynore, but |
m ght have a few stripes on but | amused to it. In
Mexi co, | got spanked about every day." He said, "
and then, sonetines if | did sonething, |ike wthout
know ng, he just hit ne alittle.™

He said that sonetines his father would hit himwth
hi s hand when he was tal king |loudly, or "tal king bad"
to his brother, or sitting on the desk. This sonetines
| eft red marks which went away quickly.

“"The little brothers and sisters got spanked with a
little rod ... like a stick without |eaves."

He said that sonetines, the children were given a
nunber of chances, before they were spanked. Soneti nes,
t he spanki ng was preceded by tal king.

Jacob said that he had seen the other children get hit
on the hand and that red marks were left.
He had not seen marks anywhere el se on the others.

He said that his nother did not |ike to do the

spanki ngs. He did not blame his parents for doing the
spanki ngs. He said he did not feel bad about his
parents doing the spanki ng because he knew that sone
children got nmad when it was a little clap, so ".. |
woul dn't tell ny dad to spank ne with just a little ..
cl ap because that m ght never break nmy wll."

Jacob asked D.C Reyner why the children were renoved
fromthe hone. Follow ng the expl anati on about bei ng
spanked with objects, Jacob said "That is no reason."”

Hi s best guess recollection was that spankings occur
perhaps two or three tines a nonth.
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He said that John (Juan) and Trudy get spanked the
nost .

| do not propose to review the interviews of all the
other children in the sane detail.

The summary of the contents of their interviews is that
the children are 'spanked’ with various objects: a
belt, the wire handle of a fly-swatter, electrical
cords of appliances, a stick without |eaves, a
"spanking rod" which is like a twsted wre.

They are hit on the top of the legs, where it stings,
and on the buttocks (bun.

Sonetines there are red stripes as a result.

Their respective recollections were that the mark
sonetinmes goes away quickly, other tinmes it is there
for several days.

Sonetinmes they get hit with a hand.

They are hit if they are di sobedient. The 'spanking' 1is
I ntended to break their will and to help them renenber
not to do the bad thing again..

A der children get 'spanked' |ess often than the
younger ones. The nost recent incident nay have been a
week or ten days before.

Wen they get spanked, they have to say they will obey.

The nother is not angry when she spanks them and
spanks them because that is what the Bible says to do.

Anna was spanked because she went outside with her hair
not neat, after she was told not to go out.

Anna said that her father knew there was a law in
Canada not to spank children, so he tried other ways,
such as not allowng themto do things they |iked, but
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when he saw that it did not work, the spankings
resuned.

Di edrich got spanked for being in the bath-tub too

| ong, and for being 'unobedient'. H's nother tells them
that the Bible says it has to be done (the spanking)
with a rod.

One of the boys expressed extrene distress, believing
he woul d be responsible for his parents not going to
God if they could not spank him

15. THE EVI DENCE OF ELSI E SI EMENS

Ms. Sienens first becane involved in this case when
the Society asked her to interpret for the nother,
on July 4th.

Ms. Sienens is a resident of Saskat chewan and she
and her husband were living in Ontario at the tine,
fulfilling a coonomtnent to hel p newconers | earn
how to assimlate to the Canadian culture at the
Mennonite Central Commtt ee.

She hel ped with making referrals for housing,
doctors' appointnents, banking skills, and so on.
Frequently, she was asked to interpret for nenbers
of this community as she herself spoke Engli sh
fluently, as well as Low Gernan.

She was the interpreter brought in by the Society
on July 4th, and was involved in both attendances
by the Society at the parents' hone that day.

She was present in the bedroom when Ms. West was
tal king to, and examning the girls, and
interpreted for sone of the girls, and for the
not her .
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She described Ms. West talking to the girls in a
very hard, aggressive tone.

She found Ms. West's denmeanour and her conduct to
be unacceptabl e. She gave an exanpl e of how M.
West sat on the edge of the bed, in a cross-| egged
position when talking to the girls.

| found Ms. Sienen's evidence totally unreliable
and di scount it conpletely.

It becane readily apparent that she was a nost
bi ased wi tness. Her responses to questions put to
her on cross-exam nation bordered on vitriolic.

After July 4'" 2001, Ms. Sienens discontinued her
services on behalf of the Society. It is obvious
that Ms. Sienens wants to be seen as aligned with
the Church and totally disassociated fromthe
Soci et y.

The nother's evidence in fact reflected conduct on
the part of Ms. West that | conclude was an attenpt
to make the girls feel relaxed with her. Rather

t han | oom ng above them she chose to sit on the
edge of the bed and have the child sit beside her
In a non-intimdating fashion. | note also that
there was no chair in the bedroom

The nother found Ms. West’s position on the bed
obj ectionable. The culture of this comunity woul d
find such behaviour froma stranger unacceptabl e.

Thi s evidence underscores the necessity for soci al
workers to be culturally sensitive to the nenbers
of the community with which they are working.

To categorize Ms. West's conduct in the hone,
talking to the girls and exam ning them for any
brui ses or marks, as aggressive and abusive, far
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over-steps the mark, and as | indicated above, |
attach no reliability to Ms. Sienen's evidence.

16. DI SCUSSI ON OF THE APPLI CABI LI TY OF THE
CRI M NAL LAW MODEL

The parents' counsel note, as does Professor Bala, with
whom | agree, that it is difficult to categorize the
nature of child protection proceedi ngs.

The rationale is therefore there, Ms. Wse argues, for
the inporting of sone crimnal |aw concepts and
principles and protections into this |egislation.

The foundati on, upon which these argunents are nade, is
not solid. The over-arching approach and tone of the
argunent is that the State is investigating wong-
doing, and thus is acting against the parent whomit
wants to find commtted the w ong-doi ng.

| viewit as being nore correct to consider that the
Society is working for children, not agai nst parents.

The parents, through their counsel, do not
subscribe to that view

The charter-based analysis that the parents'
counsel urge upon ne in order to have evidence
excluded is a crimnal |aw nodel.

There are several reasons why a crimnal | aw nodel
IS not appropriate to child welfare proceedi ngs.

They have sone characteristics of both civil and
crimnal |aw

I n sone respects, they are admnistrative in
nat ur e.
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They certainly are adversarial in nature.

The greater resources of the State (no | onger
"limtless resources' as described in previous
years) far outwei gh the resources of an individua
or famly when the State seeks to intervene in
famly life, or renove children from parents.

Moreover, a crimnal |aw nodel deals with matters
t hat have happened. In other words, an offence has
been commtted and the State is interested in
bringing the offending individual to justice.

Child wel fare proceedi ngs, by their very nature,
are not interested in punishing a parent for past
deeds, but to deal with present risk and prevention
of future harmfrombefalling a child.

They are prospective in nature, not retrospective.

In wR. v. Alberta, the court said, in paragraph
237. " ...the Society does not have to wait until
there are provable injuries to a child before

I nterveni ng."

Even crim nal proceedings to obtain a search
warrant, for exanple, before an information is

| aid, are not intended to prevent the comm ssion of
a crine. They are intended to garner infornmation
or evidence so that prosecution of a crine can
occur .

One can readily conpare and contrast crimnal |aw
proceedi ngs and child wel fare proceedi ngs,
extrapol ating fromthe sane set of facts:

Assum ng a scenari o where parents strike their
child, resulting in injury.
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A crimnal charge of assault is laid. The child is
the victim

The parents are the accused, alleged perpetrators
of the offence; they are the focus of the
proceedi ngs.

The child does not have his or her own counsel.

The State must prove the case against the parents.
The fundanental principle of "innocent until proven
guilty" prevails.

If found guilty, the parents are 'punished'.

The community, represented by the judge expresses
Its repudiation of such actions against children.

I n gathering prosecution evidence, the police nust
adhere to the charter.

The parents have rights to instruct and consult
counsel w thout del ay.

If the police fail to informthe accused parents of
their various rights, any evidence obtained may be
subject to potential exclusion under section 24(s)
of the charter.

This is to protect the parents, because they are
t he accused.

This does nothing to protect the children.

The proceedi ngs deal with offences that have
al ready occurred.

The evidentiary onus is on the CGtown, on a test of
t he evidence beyond a reasonabl e doubt.
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Evi dence of the past conduct of the parents w ||
certainly be deened i nadm ssible in al nost all
cases.

The proceedings are held in the formof a trial,
not a hearing.

The interests of the State are pitted agai nst those
of the individual accused.

However, in child protection proceedi ngs, the
children are both the victins and the focus of the
proceedi ngs. The parents may be perpetrators of
harmto the children, but they are not accused

I ndi vi dual s.

The concept of 'self-incrimnation' ought therefore
not to apply.

The court is entitled to consider the past conduct
of the parents.

The proceedings are to focus on the children and
prevention of harmto the children, not on
puni shnment of anyone, including parents.

The proceedings deal with present and future risk
of harm

The children are entitled to have their own | awer.

The | egislation encourages the participation of the
parents. It requires parents who w sh to have the
children placed with themto file a plan of care.

It provides that, after a finding is made, if the
parents do not co-operate with a court-ordered
assessnent, the court may draw a negative inference
agai nst them Again, this is focussed on the
prevention of harmto the children, and the
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Interests of the children have to take priority to
t hose of the parents.

The court nust have all relevant informati on before
it, to be able to nmake the best decision in the
interests of the children.

The onus is on the State (the Society) to satisfy
the court that the evidence supports a finding of
need of protection.

The parents do not have to participate. They may
wel |l sit back and do nothing, but in contested
proceedi ngs where the parents are opposed to the
Society's position, they wll be, and shoul d be,
precluded from participating in the proceedi ngs

unl ess they file an Answer on the nerits. The
matter will then proceed as an uncontested hearing.
That is neither a satisfactory nor desirable for
the court to be able to effectively address the
best interests of the children.

The court requires evidence of where the children
are best placed, and if the parents provide no
Information, it is difficult for a court to di spose
of the matter by placing the children back with the
par ent s.

In recognition of the concept that the court is
entitled to have all relevant evidence before it,
Section 49 of the aAct provides that the court can,
onits own initiative, require attendance of

W t nesses or productions. This by far exceeds the
scope of judicial involvenent in crimnal |aw
proceedi ngs.

M. Mano argues that crimnal | aw cases ought not
to apply.
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It is tautological to argue that crimnal |aw
princi ples do not apply, because child welfare
cases are civil cases. | amof the view that they
shoul d occupy a category of their own, as an

amal gam O various nodel s of anal ysis.

Ms. Wse argues that sone of the crimnal |aw
concepts should be inported into child welfare
cases because these are not cases purely civil in
nat ure, and protection agai nst heavy-handed,

unl awf ul , overbearing actions by the State is
necessary.

| do not agree that inporting crimnal |aw
principles is the solution to provide anpl e | egal
recourse to adapt sone of the principles underlying
the charter to specific fact situations in child
wel f are proceedi ngs.

M. Mano refers to the New Brunswick case in his
argunent that the parents are required to

partici pate. He suggests that parents nust
participate, and nust participate effectively: that
they nust call w tnesses, adduce evi dence, cross-
exam ne w tnesses, nmake argunents and subm ssi ons.

| agree that the court in that case enphasi ses the
| nportance of the evidence that the parents
provide, but | do not agree that the case says that
the parents nust participate.

The wordi ng needs to be placed in context, and I
suggest, is nore properly read as 'in order for the
parent to be able to participate effectively (given
the conplexity of evidentiary issues), she nmust be
enabl ed to do so, and thus have counsel to
represent her.
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The failure of the Attorney CGeneral to enabl e her
to retain counsel infringes on her section 7
Charter rights.

There is a distinction between saying that parents
must participate by presenting their case and
saying that parents nust present their case.

The case does not say that parents are required to
participate in every case.

| interpret that case to say that because nuch of
the information that the court requires to nake a
proper adjudication in the best interests of the
child can only cone fromthe parents, they have to
have counsel provided to represent them

There us certainly a distinction in saying parents
must present their case and saying that the parents
must be enabled to present the evidence.

The parents' counsel mght say that if crim nal
concepts such as confessions, self-incrimnation, non-
conpellability, refusal to disclose are not yet

I ncorporated into child protection |egislation, they
shoul d be.

| adopt the views and decision of Madanme Justice
L' Heur eux- Dube, in wnnipeg, that the anal yses
undertaken in a crimnal |aw context are not to be
I nported into child protection proceedi ngs.

One has to consider the practical ramfications if such
a devel opnent were to occur in the law of child
wel f are.

As | indicated above, every case would |ikely end up as
a hearing. The rights of the parents would assune
greater priority over the rights of the child.
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As M. Mano put it, parents' autonony to raise their
children at whatever standard of discipline, care or
nurturance that parents thought was appropriate would
rel egate the children back into the category of
property of the parent, ignoring the children's rights
to security of the person.

17. THE CH LDREN S RI GHTS

The children al so have a right to have their section 7
rights to security of the person protected.

If the State cannot intervene to protect children from
their parents, no one el se can.

I naction by the State, in not investigating, in not
taking intrusive action when mandated, in not follow ng
up after allegations are found to be true - those

I nactions could be nore harnful to children, even
devastating, than the conduct of the Society that the
parents conpl ain of today.

18. CASE LAW

In New Brunswick v. G(J), the court recognized that
If the nother's constitutional rights were all owed
to be breached, and she were to approach the tri al
W t hout counsel, the court woul d be unable to have
before it the properly prepared and advocated case
on behalf of the nother, and this would pose an
"unacceptable risk of error in determning the
children's best interests.”

INn Wnnipeg v. W (K.L.), the court (L'Heureux-
Dube) recogni zed that society's interest in
protecting children from abuse was paranount to all
other interests.

She suggested that paying allegiance to this
paranount interest could limt or breach other
charter Interests, such as the parent's interest
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and therefore the process nust be in accord wth
princi pl es of fundanental justice.

The court further held that the concern as to a
child s welfare could not tolerate delays while a
di stinction between 'energency’ and non-energency'
status was determ ned; the fairness of the process
was t herefore addressed and acknow edged by the
hol ding of an interimjudicial hearing, (or under
Ontario statute, the section 51 'show cause

heari ng.)

She further drew the distinction between interests
bei ng addressed in crimnal matters conpared to
child protection matters, noting that 'the state's
protective purpose in apprehending a child is
clearly distinguishable fromthe state's punitive
purpose in the crimnal context, nanely that of
seeing that justice is done with respect to a
crimnal act." (wnnipeg paragraphs 124-125).

It is not a viable analysis to argue that by
limting the parents’ rights, the State is
protecting the children's constitutional rights.
Rat her, the state may be curtailing or limting a
parent's rights, or even the child' s rights, to
protect the child' s health and wel fare.

The facts of this case are readily distinguishable from
those in cAs Huron county v. B, an unreported deci sion
of Schnall, J., to which parents’ counsel referred ne.

In that case, the court ruled that the CAS was not
entitled to an order authorising the Health Unit and a
utilities conpany to enter the hone on behalf of the
CAS when the court had already nmade rulings on other
notions limting the CAS access to the hone, agai nst
the famly's w shes.
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| noted in that case, that child welfare proceedi ngs
are simlar to crimnal |aw proceedi ngs because the CAS
Is the agent of the State and that parents’ refusal to
allow entry was not unreasonable in those

ci rcunst ances, when the CAS no | onger had grounds,
havi ng found the anonynous information false.

The winnipeg case 1S somewhat different from
Ontario |aw, because of the | anguage of the
| egi sl ati on.

Section 21(1)of the Manitoba statute provides for a
warrant | ess apprehensi on, that the Society need
only have reasonabl e and probabl e grounds to
believe that a child is in need of protection.

Where the use of force is required with a
warrant| ess apprehension, for exanple to enter a
hone, section 21(3) provides that the society nust
have reasonabl e and probabl e grounds to believe
that the child is in i medi ate danger.

The Ontario | egislation, section 40(7) provides
that for a warrantl ess apprehension, the society
must have reasonabl e and probabl e grounds to
believe that the child is in need of protection,
and have reasonabl e and probabl e grounds to believe
that there would be a substantial, or serious risk
of harmto the child if there were to be a delay in
bringing the child to safety, for exanple, the tine
required to obtain a warrant.

In Ontario, if the Society can neet the grounds for
a warrantl ess apprehension, then the use of force,
for exanple to enter a residence with police, flows
automatically (section 40(8)).

The Wnni peg case purports to ask a two-question
anal ysis: was there a section 7 infringenent, and
If so, was it in accordance with principles of
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natural justice? In adopting this analysis, Madam
Justice L' Heureux-Dube says that there nust be a
contextual analysis undertaken, ie., what is the
par anount purpose of the legislation, in
conjunction wth the other purposes set out in the
| egi sl ati on?

In the case before ne, it nust be noted that the
parents are not challenging the constitutionality
of the legislation in section 40(7). Rather, they
are challenging the actions of the State in
apprehending the children without a warrant.

| find that the parents' section 7 rights are not
triggered until there is an actual apprehension.

The section 7 right being asserted by the parents in
this context is their right to parent their children,
and not to have themrenoved fromtheir care.

| find that section 7 rights are triggered by the
apprehension and | nust then follow the anal ysis
enpl oyed by Justice L' Heureux-Dube in the wi nnipeg
case, where she sets out the bal ancing of three
factors, to determ ne whether the triggering of the
section 7 right constitutes a violation under the
charter, and if so whether it conforns to the
princi ples of fundanental justice.

She holds that there are three factors to be bal anced:
the first of these is the seriousness of the interests
at stake; in the case at bar, that would involve
finding out if the children are harned and the extent
of the harm as opposed to the interest of the parents
in being able to discipline their children w thout
State interference.

The second factor is the practical difficulties
associated with the law in question; in the case at
bar, this neans the difficulties of a child protection
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wor ker attenpting to do her job in conducting an

I nvestigation. If the Society were unable to conduct an
I nvestigation, it would be unable to determne if a
child was being harnmed. That entails too great a risk.

Finally, one nust weigh the risks and benefits of the
law. Clearly, no matter how traumati c an apprehensi on
may be to the parents and children, the benefit in
being able to protect children from harm outwei ghs the
parents' interest in being able to raise their children
and not have them renoved.

Just as in the wnnipeg case, | find in the case at bar
that the parents' section 7 rights were triggered by

t he apprehension, but that in balancing the three
factors outlined above, | can conclude that this was
done in accordance with the principles of fundanental
justice.

It is inportant also to note that the apprehension in
any given case may be very short in nature. Children

m ght be returned to their caregivers pronptly, as soon
as the Society determnes that they are not being

har med.

No matter what, however, the actions of the Society in
apprehendi ng the children have to undergo j udi ci al
review unl ess the children are returned to the parents
within five days of the apprehension.

This constitutes safeguards for the parents, and
children, that there is a formof judicial review
Wi thin a short period of tine.

In the case at bar, there was an 'adjournnent hearing',
before Justice O Dea on July 9'" pursuant to section 51
of the Act, and the court nmade a tenporary order

mai ntai ning the children in the care of the Society.
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The parents raised no charter iSssues at that tine; the
court reviewed the situation and found that there was a
risk of harmto the children, in accordance wth
section 51(3).

Once the matter proceeds as an application, all

parties, and the children, have conpetent counsel to
represent them to make submi ssions, cross-exam ne

W t nesses, and present their cases so that the parents
can effectively participate, to the extent they w sh
to, in the proceedings. The requirenents set out by the
New Brunswi ck case are satisfied, and there is thus no
breach of the parents’ section 7 rights.

Thus, | amof the view that there has been no breach of
the parents’ section 7 rights that has not been in
accordance with the substantive and procedural

requi renments of the principles of fundanental justice.

19. THE SECTION 1 ANALYSI S

It is not necessary for ne to deal with a section 1
analysis in this case.

First, the parents have not chall enged the
constitutional validity of any of the sections of the
Acts or any Rul es.

Nevert hel ess, a section 1 analysis m ght be necessary,
and is available in those cases where there has been a
violation of a person's charter rights, w thout a
challenge to the validity of the legislation; for
exanple, the Nnew Brunswi ck case. The court can consi der
whet her the effects of a charter right breach are saved
by section 1, as being justified in a free and
denocratic society.

Were | to be wong in ny decision, and another court
were to determne that the parents' charter rights
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under Section 7 had been violated, | would have
determ ned that the violation is saved under section 1
of the charter.

| adopt the view that a contextual analysis is critica
I n determ ning the purpose, or objective of the

| egi sl ati on, and then determ ni ng whet her the neans
used by the Society in attenpting to achi eve those

obj ectives are sufficiently closely related to that

val id objective to be justified in a free and
denocratic society.

20. RELI EF CLAI MED UNDER SECTI ON 24
20.1 Stay of proceedings as a renedy

It is premature for ne to nake any comrents, about the
parents' claimfor a stay of the proceedi ngs, pursuant
to section 24(1) of the charter, at this stage, which

Is only the conclusion of the voir dire.

The inposition of a stay of the proceedings at this
tinme, would nean that the children would be left in the
care of their parents w thout any invol venent, |et

al one supervision, by the Society.

| cannot effect such a result until | can determ ne
whet her or not the children are in need of protection.

20.2 Exclusion of evidence

In considering the renedy sought under section 24(2), |
have found no breaches of any of the parents' rights

t hat woul d support exclusion of any of the inpugned

evi dence.

Were | to be wong in that decision, | would have held
t hat excl udi ng the evidence would bring the
admnistration of justice into disrepute.
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Were parents admt to striking the children, where
children on the videotapes nake statenents about being
hit that the parents concede are true, | cannot find
that the adm nistration of justice would be brought
into disrepute if | were to include that evidence.

I nclusion of that evidence, together with the contents
of the parents' Answer, Response to Request to Admt,
and their answers to questions under Rule 20(3), would
not render the trial unfair.

Under both heads of relief clainmed, under section 24(1)
and (2), to allowthe clains of the parents and either
order a stay, or exclude the evidence would result in
puni shing the children for the m sdeeds of the Society
or the child protection worker.

In child protection proceedi ngs, the children are
t he i nnocent focus of the hearing; they cannot be
used as pawns in a procedural ganmbit between the
parents and the Society that could result in harm
accruing to them

21. CONCLUSI ONS

Ms. West was conpetent and capabl e t hough
relatively inexperienced in July 2001.

The apprehension was very traumatic to the parents
and the children.

| have determ ned that the parents' section 7 rights
wer e engaged when the children were apprehended.

| have determ ned that Ms. West had reasonabl e and
probabl e grounds to believe that the children were in
need of protection, and that there would be a
substantial risk to the children's health or safety
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during the tinme it would take for her to try to obtain
a warrant.

| do not conclude that Ms. West acted in a heavy-handed
or egregious fashion by effecting an apprehension

W t hout a warrant, because she was concerned that she
woul d be unsuccessful in obtaining a warrant on the
grounds she had.

There is no evidence at all of such an intention on her
part.

She is not to be faulted for taking the action she did.
It m ght have been preferable for a nore senior person
with higher authority to attend at the honme, but the
crisis was developing as a result of the actions of the
Past or and the congregants.

It is nmere speculation to consider whet her another
person with higher authority would have done the sane
thing as did Ms. West. M. Ewan, a supervisor, gave
approval to the apprehension, over the tel ephone.

On the only reliable evidence that | have, | can find
no indication that Ms. West acted in anything but a

pr of essi onal manner. Al though sone of her actions

obvi ously of fended the standards of conduct that the
not her and Ms. Sienens felt were appropriate, this was
not done in an intentional or malicious way.

The Pastor has to take personal responsibility for
the degree of distress caused to the children. He
coul d have stopped the chaos and encouraged a cal m
approach and response, but he did not. He could
have contacted a nmuch nore senior person at the
Society. Instead, he called the nedia.

Ms. West had reasonabl e and probable grounds to
beli eve there was a substantial risk to the
children’s health and safety.
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She had grounds to believe that the children would
be renoved fromthe community and possibly the
country, as had another Church of God famly.

The community, the Church, and the Pastor all had
the nmeans, capabilities and notivation to assi st
the famly to | eave very quickly. [If the children
fled to Mexico, they would be beyond the
jurisdiction of the Society and beyond its
capabilities to protect the children.

Ms. West had consent to enter the hone.

The Society is enpowered to speak to the children
and exam ne them where there are allegations of
abuse.

The Society does not require the parents’ consent
to exam ne and interview the children.

It is a judgnent call on the part of the child
protection worker as to the extent of action she
shoul d take, or not take. Children’s Aid Societies
are often criticized for not intervening sooner, or
nore intensively.

A situation can arise where there i s not enough
time to sit calmy and discuss and consult. Such a
situation arose when Ms. West, who had attended at
the residence to talk to the parents and be able to
close a file, found herself in the mdst of a

vol atile situation, orchestrated by the Pastor of
the Church of God, under circunstances which |ed
her to believe that the children nay be at ri sk,
because their renoval fromtheir honme, or even the
Society’'s jurisdiction, could be acconplished

qui ckly and effectively by the Church of God
communi ty.

She had to prevent that from happening.
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The questions posed in the first part of these
reasons, can now be answered as foll ows:

The apprehensi on was | awf ul .

Ms. West effected a warrantl ess apprehension, as
she had reasonabl e and probabl e grounds to believe
that the children were in need of protection,
pursuant to section 40(7) and there was a
substantial risk to the children’s health and
safety: they were being hit (disciplined) wth
objects that left marks and the parents refused to
prom se to stop this conduct.

She believed that she did not have tine to obtain a
warrant. There was no evidence that she attenpted
to do so. She gave an acceptabl e expl anati on.

A supervi sor nmade the decision that an apprehension
m ght be necessary.

The tinme for parents to object as to the unlawf ul
status of apprehension is as soon as reasonably
possi bl e after the apprehension.

| enphasi ze that the sooner the issue is raised,
the nore likely the chance of having the children
ret ur ned.

Nevert hel ess, whether the unlawful ness of the
apprehension is challenged i medi ately after it
occurs or not until the hearing, the status of the
apprehension is not a bar to the Society proceedi ng
Wi th the application.

| am not unm ndful of the obstacles faced by
famlies who becone involved in child protection
proceedi ngs.



94

There are financial obstacles to retaining counsel
and enotional factors may be peaking at the tine
the Society is getting involved.

The test however, at the apprehension hearing is at
a lower threshold than the test for at the hearing
finding children in need of protection.

In other words, if parents succeed at the
apprehensi on hearing in having the children
returned to them it is unlikely that the Society
woul d bring an application where the finding of
risk of harmrequires a higher standard.

The Society can proceed wwth a protection
application, whether or not the apprehensi on was
found to be | awful.

The application and the apprehension are
I ndependent of one anot her.

Were al l egati ons of abuse or neglect are nade, the
Society is enpowered to ask questions of the
parents in the course of its investigation.

Parents are not obliged to answer the questions
during the investigation, but the Society nust have
reasonabl e and probabl e grounds to believe that
there is a risk of harm or the children have been
harnmed, in order to begin its investigation.

Under the circunstances, it is not unreasonable for
the Society to draw a negative inference in the
I nvestigation if the parents choose not to answer.

The Society is not required to obtain the parents’
consent to speak to the children in the course of
t he i nvestigation.
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To hold otherwi se, would significantly inpair the
Society’'s ability to gather information to
determne if an apprehension i s necessary, or
whet her even any intervention isS necessary.

The court is entitled to have before it all
avai |l able, relevant information. This concept
requires that parents be conpellable to file
docunents and answer questions as required by the
Rul es of the Court.

The parents are conpel |l able to answer questions at
t he hearing, again the purpose being to provide
rel evant and necessary information to the court.
The process should focus on obtaining rel evant

evi dence, to focus on what the children need, not
what the parents want.

A parent can invoke protection in the ontario
Evidence Act, such that ‘incrimnating answers
given by the parent as evidence cannot be used
agai nst themin subsequent proceedi ngs.

There were no violations of the parents’, nor the
children’s rights that would result in exclusion of
t he evi dence.

Excl usion of this evidence, adm ssions that the
children are struck with objects, and marks are

| eft would bring the adm nistration of justice into
di sreput e.

M. and Ms. F. are clearly and undoubtedly parents
who cherish and |l ove their children dearly. There

I s absolutely no doubt in my mnd as | cone to that
concl usi on.

Their I ove and concern and personal pain were
evi dent as they watched vi deotaped interviews of
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their children; as they spoke with pride of their
children's good behavi our and acconplishnents.

The fact that the parents believe that they strike
their children out of Iove, and that they are obliged
to do so because of the teachings of the Bible as

i nterpreted by their Church, does not detract fromthe
vi ew t hat excessive force cannot be condoned, under any
circunstances. Application of force to a child that

| eaves a mark i s unacceptabl e.

It is very significant to note the evidence of the
Pastor, who clearly indicated that |eaving marks or
brui ses when disciplining the children, was not

al l owed. The Pastor indicated that he did not know that
mar ks were left on the F. children.

The rights of the parents cannot be elevated to be
paranmount to the rights of the children.

Where the needs and interests of the children to be
saf eguarded from abuse of any formcone into
potential conflict with the rights of the parents
to freedom of security of the person and to
privacy, the children nust cone first.

Those rights and freedons are unequi vocally engaged
when the Society, as a delegate of the State
Intervenes in their affairs, and certainly when
their children are renoved fromtheir care.

In this case, the infringenent occurred in
accordance with the principles of fundanental
justice as much as is possibly contenplated wthin
t he paranount purpose of the aAct, having also in
m nd the other purposes as set out in the act.

There is no obligation on the Society to advise a
parent of their "right to counsel" under the
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circunstances of the child protection
| nvesti gati on.

Moreover, that right does not arise unless there is
a 'detention' of the parent.

There was no detention of either parent in the
ci rcunstances of this case.

Counsel arguing the charter issues was unable to
provi de any evi dence what soever, in response to ny
repeated requests for the identification of such
evi dence, that would formthe basis for that
argunent, that the parents, at |east the nother

W th whom Ms. West had nost of her interaction,
ought to have been advised that she should talk to
a |l awyer before there was any further questioning.

On a practical analysis of that argunent, the
unaccept abl e consequence of Ms. Wse's argunent
woul d be a situation where a child is within a
hone, unavailable to the Society to interview, or
even intervene, while the child is potentially at
risk, until the parent has a chance to tel ephone a
| awyer, perhaps not be able to contact one who
speaks a | anguage other than English, as in this
case, and then wait while the parent obtains |egal
advi ce.

Ms. Wse's argunent on “right to counsel” woul d
have to be equally applicable to a case where a
child is lying bound and gagged in a | ocked room
while the parent is obtaining | egal advice, having
been infornmed by a Society worker that that is
her/his right, just as in the case before ne, where
there was information that the children were being
struck with objects, and in the past, marks had
been left by hitting with an open hand.
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The sane anal ysis applies to answer the parents'
argunent that the Society nust not be allowed to
speak to children wthout the parents' consent.

For that argunent to prevail, it nust be applicable
in all circunstances, in order for parents to
exercise those ‘rights.’

No community, or society, could reasonably agree
Wi th the concept that a parent who sexual |y abuses
or physically mstreats a child should be entitled
to give his/her consent to the interview ng, or
exam nation of the child by a nenber of a
Children's Aid Society. That woul d be sheer
nonsense.

22. FI NDI NGS

| find no breaches of section 7 rights as any
violations were in accord with the principles of
fundanental justice.

| find no breaches of any rights under sections 8, 9,
or 10(b) of the charter.

23. RULI NG

The ruling on the voir dire was released to all counsel
on Cctober 10, 2002. | ruled that all the inpugned

evi dence was to be adm tted.

The parents' Motion to Exclude Evidence is di sm ssed.

The i1 ssue of costs remains to be addressed at the
concl usi on of the proceedi ngs.
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DATED February 27, 2003

Justice E. Schnal l



