                                                                                                                    Court File No.   60294 /08  

Superior Court of justice

BETWEEN:

BJC (father), BJC (eldest son), STC, KPC and MHC (with BJC (father) acting as Litigation Guardian for his four minor children)

Plaintiffs

and

The Ministry of Children & Youth Services, The Honourable Deb Matthews, Peter Steckenreiter, Helen Lowe, Deb Cantrell, The Children’s Aid Society of London & Middlesex, Jane Fitzgerald, Larry Marshall, Derek Drouillard, Kevin Graham, Kelly Appleby, Judy Vanleeuwen, Stephen Alexander, Colette Chapman, Marsha McHardy, Wendy Dindia, Pauline Trudell, Elly Freund-Bell, Larissa Chapman

Defendants

STATEMENT OF CLAIM

Notice of Action issued on November 21, 2008.
CLAIM

1. The Plaintiffs claim:

a. general damages in the amount of ONE MILLION, FOUR HUNDRED THOUSAND DOLLARS ($1.400,000) ($280,000 for each plaintiff) for the negligence and malicious prosecution committed by the Defendants during the more than 5 years that the Children’s Aid Society of London & Middlesex (LMCAS) has been involved - both directly and indirectly - with the C family;

b. in addition, and/or in the alternative, general damages in the amount of ONE MILLION, FIVE HUNDRED THOUSAND DOLLARS ($1,400,000) for breach of the Plaintiff’s rights under s.7, s. 12 and s. 15 of the Charter of Rights and Freedoms flowing from the actions of LMCAS during their involvement with the C family;

c. in addition, and/or in the alternative, aggravated and punitive damages in the amount of ONE MILLION, FOUR HUNDRED THOUSAND DOLLARS ($1,400,000);

d. special damages for the Plaintiffs’ loss of time, relationship and bond with each other, due to the interference committed by LMCAS, as well as those actions that arose as a result of LMCAS’ initial actions;

e. his costs on a solicitor and client basis, including or in addition to costs for his disbursements, counsel fee, inconvenience and expense, and any other costs pursuant to the provisions of the Courts of Justice Act, R.S.O. 1990, c.43;

f. pre-judgement interest pursuant to the provisions of the Courts of Justice Act, R.S.O 1990, c.43, section 128;

g. post-judgement interest pursuant to the provisions of the Courts of Justice Act, R.S.O 1990, c.43, section 129;

h. such further and other relief as may be claimed or awarded.

The Parties

2. The Plaintiff, BJC (father), is a 39 year-old father who resides in the City of London.  BJC (eldest son), STC, KPC and MHC are his four minor children, aged 14, 11, 10 and 8 respectively, at the time of the Statement of Claim being filed.  JPC is the mother to all four of the children.  PP is the maternal grandmother of the children.  LP is the maternal grandfather of the children.  

3. The Defendant Ministry of Children & Youth Services oversees and governs each of the 53 Children’s Aid Societies in the Province of Ontario, including the Children’s Aid Society of London & Middlesex, through the provisions found in the Child & Family Services Act (CFSA) – in particular, as is described in section 15.

4. The Defendant Honourable Deb Matthews is the current Minister of Children & Youth Services at the filing of this Statement of Claim and has knowledge of the facts that pertain to the matter that has brought about this claim.

5. The Defendant Children’s Aid Society of London & Middlesex (LMCAS) is a child protection agency that has been appointed to enact the functions provided it in the Child & Family Services Act.

6. Deb Cantrell is an independent contractor who was hired by the Minister of Children & Youth Services (MCYS) to conduct a Director’s Review regarding the actions of the LMCAS, as per Section 68(3) of the Child & Family Services Act (pre-Bill 210’s November 30, 2006 enactment.)

7. Jane Fitzgerald, Larry Marshall, Derek Drouillard, Kevin Graham, Kelly Appleby, Judy Vanleeuwen, Stephen Alexander, Colette Chapman, Marsha McHardy, Wendy Dindia and Pauline Trudell are social workers, management, lawyers and other workers that are – or have been - employed by the Children’s Aid Society of London & Middlesex during the agency’s involvement with each of the five Plaintiffs.

Background

8. BJC (father) is the father of four children, BJC (eldest son), born August 2, 1994, STC, born September 2, 1997, KPC, born October 26, 1998 and MHC, born July 16, 2000.  Mr. C and Mrs. C separated in early 2003, leading to Mrs. C leaving the family home (at 3xx Hxxxxx Dxxxx, London, Ontario) on April 24, 2003, taking with her all four children.

9. Under threat from Mrs. C to not allow Mr. C to allow him access to his children until granting her custody of his children, he did just that on May 21, 2003, although he only granted custody on an interim basis, trusting that the final custody decision should be left up to the courts.  Despite the fact that the next year saw a tremendous amount of interference by the children’s mother and her family, the Plaintiff has maintained a wonderful relationship with his children.  

10. On June 22, 2004, BJC (father) was granted joint custody of his four children.  The joint custody status remained in effect until the Family & Children’s Services of St. Thomas & Elgin (F&CS) filed a Protection Application on November 17, 2006, which they were granted on an interim basis on November 23, 2006.  At the time of the filing of this Statement of Claim, the Protection Application remained in place and is scheduled to be resolved at a trial on January 26 to 30, 2009. 

Cause of Action

Material Facts

11. On the evening of Friday, May 30, 2003, which was the second visit since the separation, the Plaintiff’s son, STC, asked his father, “Daddy, why did you push KPC’s peepee in?”

12. Stunned by what he had been asked by his 5 ½ year-old son, Mr. C asked STC what he meant, to which STC replied, “KPC told the doctor that you pushed her peepee in.”  Mr. C ascertained that STC was referring to the children’s family doctor (but not his own), Dr. Abbasakoor.  

13. When Mr. C asked KPC what STC meant by alleging that she had told the doctor that he had pushed her peepee in, KPC originally refused to answer, putting her head down instead.  The father resolved to ask one more time and when KPC again put her head down, refusing to answer, Mr. C dropped the subject, intending to take the children to the Children’s Aid Society the next day, where they could investigate and determine what happened.

14. A minute or so later, KPC stated, “First Nanny (maternal grandmother), then the doctor”.  Believing that KPC meant the following, Mr. C asked, “Do you mean, first you told Nanny and then you told the doctor that I pushed your peepee in?”  KPC responded with, “No, Nanny told me to tell the doctor that you pushed my peepee in.”

15. Mr. C took a note pad and as subtly as possible, began to make notes about what had just been said.  KPC and STC began to reveal other concerns that they had about their maternal grandmother, PP, including such things as “Nanny hits BJC (eldest son) all the time.”  When asked where BJC (eldest son) was ‘hit all the time’, KPC and STC revealed that it was usually somewhere on BJC (eldest son’s) head, including being smacked on his lips and his cheeks regularly.

16. A few minutes later, KPC blurted out, “Nanny had me on her knee and she had her knee between my legs and she pushed real hard AND SHE DIDN’T EVEN SAY SHE WAS SORRY!!”  The last part was said with an incredible amount of anguish and KPC proceeded to cry uncontrollably for about fifteen minutes, while Mr. C comforted her on his lap.  Shortly thereafter, Mr. C put STC to bed, but KPC refused to go to bed, insisting instead of falling asleep on her Daddy’s lap.

17. The next day, Saturday, May 31, 2003, Mr. C went to the local Children’s Aid Society, which he believed was best equipped to get to the bottom of what his children had just reported to him.  While he watched the children play with a CAS worker in LMCAS’ foyer, Mr. C spoke to intake worker, Stephen Alexander, over the phone, where he repeated what the children had told him the evening before.

18. After taking the information down, Mr. Alexander asked Mr. C if he felt that the children were ok to go home to their mother.  Because a) the children did not blame their mother, b) BJC (eldest son) and MHC weren’t with him, and c) Mr. Alexander promised that the children would be protected from their grandmother if the abuse were verified, Mr. C agreed that KPC and STC should go to their mother’s house at the court-ordered return time of 8 PM that evening.

19. On Monday, June 2nd, Mr. C contacted Dr. Abbasakoor, the children’s doctor, to attempt to find out what had transpired at his office.  Dr. Abbasakoor explained that, since Mr. C had granted Joanne interim sole custody on May 21, 2003, Mr. C had (unwittingly) prevented himself from being able to discover any information at all about the incident.

20. On June 3rd, Mr. C was contacted by Colette Chapman (to whom the investigation was assigned) and was informed that the investigation had been closed.  Surprised and concerned by how quickly the investigation had been completed, Mr. C asked for more details of the investigation.

21. Colette Chapman stated, “BJC (eldest son) said that his grandmother never hits him, but that you hit him all the time.”  Mr. C reiterated what he did to Stephen Alexander at intake, namely, that he does not believe in corporal punishment and therefore does not spank or hit his children.  

22. More concerned about what had happened to KPC, Mr. C pressed for answers regarding that portion of their investigation.  Colette refused any further comment except for, “Your name’s been cleared.  What do you care about it?”

23. Mr. C replied, “I didn’t bring my children to the Children’s Aid Society to clear my name, since I don’t need my name to be cleared.  I brought my children to the Children’s Aid Society so that they could investigate what my daughter said that her grandmother did to her.” 

24. Mr. C was directed to Colette’s superior, Marsha McHardy, to attempt to get more answers.  Ms. McHardy stated that, since the children had made no disclosure about abuse committed by their grandmother, the investigation had been closed.

25. Mr. C asked what Dr. Abbasakoor had told them about the visit that KPC and STC described.  Ms. McHardy again stated that, since the children had not made disclosure about abuse, the doctor had not been contacted.

26. Mr. C explained that KPC and STC had made disclosure to him; and he, to the Society; and that, given the seriousness of what the children had said, it was absolutely imperative that Dr. Abbasakoor be contacted.  Ms. McHardy did not waver, stating again that Dr. Abbasakoor had not been contacted, nor would he be contacted in the future.  The file was closed for good, according to Ms. McHardy. 

27. Mr. C asked, “How was it that the investigation was started?”  Ms. McHardy stated, ”JPC and PP were informed of the allegations and were asked to come in and answer to the allegation.”

28. Mr. C explained that this was not at all what intake worker Stephen Alexander had informed him would be the process and that, had he known that this process would have been followed, he would not have allowed KPC and STC to go back to their mother’s house on the Saturday evening.

29. Mr. C informed Kevin Graham, Marsha McHardy’s supervisor, about his concerns, but Kevin Graham also refused to agree that Dr. Abbasakoor should be contacted.

30. Between the summer of 2003 and the spring/summer of 2004, JPC called the Children’s Aid Society about 8 or 9 times with allegations about my supposed inability to parent.  

31. Although all of the allegations were unsubstantiated, LMCAS recognized that the constant questioning of the children by new intake workers each time (strangers, in the children’s eyes) was traumatizing to the children.  

32. In the summer of 2004 - and which the father was fully in support of - Wendy Dindia was appointed by LMCAS as a Family Service Worker for the C family.  Her role would be to become a friend of the children by visiting with them once a month or so, so that the children could express concerns to her if they had any. 

33. In the fall of 2003, Mr. C managed to convince the Office of the Children’s Lawyer to conduct a Clinical Investigation into what was best for the C children.

34. On June 22, 2004, at the trial hearing of JPC’s Application - which had been filed on February 21, 2003 - Justice Heeney awarded Mr. C joint custody of his four children.

35. Mrs. C immediately fired her lawyer, claiming that he had been in cahoots with Mr. C; Mrs. C refused to abide by the new order in any way; she stopped co-coaching the children in soccer with Mr. C; she refused to send the children for most of their visits, despite the fact that the visits with Mr. C had not been increased by the new joint custody order; in short, Mrs. C did everything in her power to attempt to ensure that the final order of Justice Heeney was not put into print.  

36. Nevertheless, Mr. C, having been a self-represented litigant for most of the previous year and a half, typed up the 29-part order himself and had it made official by the Supervisor of Court Operations at the London Courthouse, Bonnie Henderson, on September 9, 2004.

37. On September 10, 2004, Mr. C provided Dr. Abbasakoor with the joint custody order, as well as a letter requesting the file that related to KPC’s visit to his office.  That same afternoon, Dr. Abbasakoor provided Mr. C with the file that related to KPC’s visit in question, which had occurred on May 26, 2003.

38. Dr. Abbasakoor’s file revealed to Mr. C – for the first time – that KPC had also been taken to the London Health Sciences Centre (LHSC) on May 24, 2003, two days prior to the visit to Dr. Abbasakoor’s office.

39. Mr. C requested a copy of the LHSC file as well and it was received some time later. 

40. After having read Dr. Abbasakoor’s brief file, Mr. C asked for Dr. Abbasakoor’s nurse/secretary for help in interpreting what the file stated.  Marjory stated that, as her notes seemed to indicate, KPC had originally told her that the father had “pushed on her peepee when she was in her bed” and that “this happened on [Mr. C’s] first overnight visit”.  The file shows that JPC then confirms that this is what happened.

41. However, Dr. Abbasakoor writes on the same file that when he questioned KPC minutes later, KPC said, “Dad was playing ball with her & she fell he helped her up & touched her peepee outside – He said “sorry” – then they still played ball – Did not fall again. He did not touch her when she was in bed.”

42. Mr. C also presented his joint custody order to LMCAS and asked for access to LMCAS’ file, but they refused to grant him access to the file, claiming that he needed to have JPC’s consent in order to view the file.

43. Mr. C presented the Dr. Abbasakoor May 26, 2003 file to Wendy Dindia during her second visit to his residence, explaining to her what Marjory had explained happened, namely that Dr. Abbasakoor admitted that JPC had tried to allege that Mr. C had sexually assaulted KPC, but which Dr. Abbasakoor did not accept.

44. Wendy Dindia stated, “That does not fall under our abuse and neglect guidelines.”  

45. Mr. C reminded Ms. Dindia that she had been appointed as the Family Service Worker because of JPC’s numerous allegations, all of which had been investigated by LMCAS, and most of which were allegations regarding matters as trivial as taking his children to McDonald’s once or twice a week.

46. Ms. Dindia refused to acknowledge that it was hypocritical to investigate taking children to McDonald’s, whereas an allegation by a child about being assaulted by her grandmother in an attempt to frame her father for sexual assault did not warrant even contacting the family doctor, whose notes admitted that, at the very least, the false allegation of sexual assault had been made.

47. The result was that Wendy Dindia refused to take any steps whatsoever to ensure that Dr. Abbasakoor be contacted by the Society.

48. On that same visit to Mr. C’s house, Wendy Dindia was informed that a man named Todd had approached him on September 13, 2004 (three days after obtaining official joint custody), where, eventually, Todd admitted that he “had been hired by JPC and PP to crack a pool cue over [Mr. C’s] head.”

49. Ms. Dindia was further informed that an acquaintance of Todd had also informed Mr. C that JPC’s father, LP had told him, “Look, I want [Mr. C] dead.  I want [Mr. C] dead!!”

50. Ms. Dindia stated, “[Mr. C], if we prove that the P family wants you dead, we will have to take the children away.”  Mr C stated, “You mean take them away from JPC, right?”

51. Ms. Dindia stated, “No, we would have to take them away from both of you.  Can you imagine how traumatizing it would be for the children to witness the their father getting killed, if they did it in front of the children?”

52. Mr. C stated, “I don’t think even the P family would be crazy enough to do it in front of the children, but how do I ever win?  If I do nothing about the death threats, they may succeed.  If I do prove that they are trying to have me killed, I will lose my children.  How do I ever win in this?”

53. Ms. Dindia reiterated that CAS would have no choice but to take the children from Mr. C if he proved it, thus convincing him to avoid going to the police to make a statement.

54. In 2005 Elly Freund-Bell was appointed by the Office of the Children’s Lawyer to conduct a Clinical Investigation regarding custody arrangements for the C children.

55. When Mr. C presented Elly Freund-Bell with Dr. Abbasakoor’s file, she made an almost identical statement to the one that Wendy Dindia made, namely that the incident relating to KPC’s visit to Dr. Abbasakoor “does not fall under CAS’ abuse and neglect guidelines”.

56. Mr. C looked at Elly Freund-Bell quizzically, causing Ms. Freund-Bell to explain that she also worked for LMCAS and she pulled out a book that she suggested would support her argument.

57. However, Mr. C explained that, since LMCAS had repeatedly investigated the very trivial allegations made by JPC, it did not make sense that an assault inflicted by the grandmother (and mother) on the child should not warrant an investigation.

58. Further evidence was presented to Elly Freund-Bell that showed the extreme actions of the mother, which were causing significant direct and indirect harm to the children, however Ms. Freund-Bell refused to take that evidence into consideration when making her recommendations.

59. For example, JPC stated very clearly to Ms. Freund-Bell - and to numerous other parties - that she would not support a relationship between the children and the father, despite the fact that Mr. C was not in any way found to be any kind of threat to his children and, in fact, that the children and Mr. C had a very positive relationship.

60. When JPC had the father falsely arrested on April 29, 2005 - when he went to pick up his children for his joint custodial weekend with the children - Ms. Freund-Bell closed her investigation while Mr. C was in jail.

61. This was done despite the fact that Ms. Freund-Bell had planned an observation visit between Mr. C and BJC (eldest child) for the very weekend that Mr. C was falsely imprisoned.

62. Upon his release from jail, Mr. C asked Ms. Freund-Bell when the observation visit was to be rescheduled, since the mother had earlier prevented another observation visit from occurring.

63. Elly Freund-Bell informed Mr. C that she had closed the file, claiming that her investigation itself was traumatizing the C children.

64. Mr. C argued that it was the mother’s actions that were traumatizing the children and that the OCL Report would be incomplete without an observation will all four children.

65. Mr. C even explained that the Police had informed him that a videotape of the incident had been seized, which would prove that he was innocent, and that JPC had had him falsely arrested potentially primarily to prevent the observation visit from occurring on that weekend.

66. Elly Freund-Bell refused to view the video and refused to make any attempt to have the observation visit occur; and she even included, in her Report, the grandmother PP’s allegations about the incident as if they were factual, whereas the video proves that they were not.  

67. Additionally, Elly Freund-Bell had earlier been presented with statements from Justice David Aston, wherein His Honour stated that Mrs. C’s sworn testimony under oath was “neither credible nor reliable”.

68. The result was that Ms. Freund-Bell did not order that sole custody be granted to the father, which recommendation should have been made, had Ms. Freund-Bell been acting objectively and without the bias that permeated all of the LMCAS people who were involved in this case.

69. Ms. Freund-Bell had been informed that LMCAS had repeatedly prevented Mr. C from gaining access to their file despite having joint custody, and that Mr. C was informed by LMCAS that he could not access the file without consent from the mother.

70. Ms. Freund-Bell was also aware that granting Mr. C sole custody would have meant that LMCAS would be forced to turn over the LMCAS file to him, without LMCAS being able to use the (false) claim that Mr. C needed consent from the joint custodial parent to retrieve the file.         

71. On October 24, 2004, JPC had moved to St. Thomas, thus eliminating LMCAS’ direct involvement with our family.

72. Family & Children’s Services of St. Thomas & Elgin then took over carriage of the file.

73. During Mr. C’s early interaction with F&CS, he was informed that LMCAS did not grant F&CS full access to their file, despite the fact that F&CS apparently asked for it.

74. During 2005 and early 2006, Mr. C continued to try to obtain access to LMCAS’ files through LMCAS as well, but he was continually thwarted in his attempts to do so.

75. Mr. C’s requests for LMCAS to re-investigate the alleged assault on KPC fell on deaf ears, despite the fact that the LHSC file from May 24, 2003 showed that KPC was diagnosed with “skin irritation” and “redness around labia minora”, which an LHSC doctor admitted was consistent with an adult jamming their knee hard into a child’s vaginal area, just as KPC had alleged to her father that her grandmother did.

76. On May 29, 2006, Mr. C served LMCAS with a motion and affidavit to retrieve the files that related to the C family, which motion was to be heard on June 5, 2006.

77. LMCAS’ lawyer, Pauline Trudell, suddenly did an about-face and stated that she would agree to release the files and she prepared a draft order stating that they would have to vet third-party names, etc.

78. On June 5, 2006, the parties appeared before Justice Jenkins and the order to release the files was made official.

79. On July 31, 2006, Mr. C was first allowed to view the file and Larissa Chapman supervised him while Mr. C put post-it notes on the pages that he wanted to have photocopied. 

80. Mr. C required additional time to view the file and a second and third appointment was made for him to go through the file, but Mr. C was informed that no further appointments would be made for him to view the file.

81. Photocopies of the selected pages were turned over to Mr. C in October 2006.

82. What was found in the LMCAS case notes was even more disturbing than Mr. C first imagined, so he asked to whom he could speak about the matter and was directed to Kevin Graham.

83. Mr. Graham informed Mr. C that he would have to write a formal letter of complaint before Mr. Graham could consider his concerns.

84. On November 8, 2006 Mr. C hand-delivered the letter to Kevin Graham, wherein he pointed out, amongst other things, that Colette Chapman had in fact contacted Dr. Abbasakoor no later than June 6, 2003, despite the fact that both Colette and her superior, Marsha McHardy had, in 2003, denied that contact with Dr. Abbaskoor had ever been made.  

85. Mr. C was unable to determine the exact date that LMCAS contacted Dr. Abbasakoor because out of about 800 case notes that LMCAS and F&CS have provided to Mr. C, the Colette Chapman/Dr Abbasakoor case note is the only one that is without a date.

86. Nevertheless, since a June 6, 2003 summary mentions the contact with Dr. Abbasakoor, the contact had to be made prior to June 6, 2003.

87. The Colette Chapman/Dr. Abbasakoor case note makes it very clear that Dr. Abbasakoor was convinced that JPC’s allegation that the father had sexually assaulted KPC was false.

88. Dr. Abbasakoor goes so far as to say that “JPC was there mad”, and when KPC  - at least twice – stated that what Mommy was alleging was not true, JPC started to argue with KPC, claiming repeatedly that KPC had earlier alleged what the mother was now alleging.

89. On November 17, 2006, which was only nine days after Mr. C filed his official, written complaint to Kevin Graham of LMCAS, F&CS of St. Thomas & Elgin filed a Protection Application against Mr. C.

90. F&CS’ main allegation was that the C children were in need of protection because the courts process itself – which F&CS alleged that Mr. C was responsible for - was traumatizing the C children.

91. As at the time of the filing of this Statement of Claim, the Protection Application is scheduled for trial, which is to be heard in St. Thomas from January 26 to 30, 2009.

92. After LMCAS’ Kevin Graham responded to Mr. C’s complaint by stating that Mr. C’s evidence of the false allegation and assault against KPC was only ‘his opinion’, Mr. C was directed to Derek Drouillard, who met with Mr. C.

93. Derek Drouillard took the same stance as Kevin Graham, so Mr. C was directed to Larry Marshall.

94. At Mr. C’s insistence, Larry Marshall agreed to meet with Mr. C and Derek Druoillard joined them for that meeting.

95. Despite the fact that Mr. C presented all of the evidence to Larry Marshall and Derek Drouillard, including the fact that LMCAS had falsely alleged that Dr. Abbasakoor had not been contacted in 2003, Larry Marshall also refused to accept the same finding that Mr. C did.

96. According to LMCAS’ own internal complaint process, Mr. C’s complaint to Kevin Graham was supposed to be the 3rd (of 5) step in their complaint procedure; Mr. C’s meeting with Derek Drouillard or Larry Marshall was supposed to be the 4th step in the complaint procedure and that the 5th and final step was supposed to be a meeting with LMCAS’ Executive Director, Jane Fitzgerald.

97. Since the meeting with either Derek Drouillard or Larry Marshall was unnecessary and not within LMCAS’ own complaint policies, Mr. C asked that he be granted the right to meet with the Executive Director Jane Fitzgerald.

98. An appointment was scheduled, with the condition that Mr. C submit a formal complaint to Jane Fitzgerald.

99. Ms. Fitzgerald then cancelled that appointment, claiming that Mr. C’s letter to her stated his intention to litigate the matter and that she was therefore not willing to meet with him.

100. Mr. C took the position that Ms. Fitzgerald took one statement from his letter out of context and that the true message of the letter did not state that he was definitely intending to litigate the matter.

101. Mr. C took the further position that even if Ms. Fitzgerald did choose to believe that Mr. C intended to litigate, that did not exempt the Executive Director from hearing Mr. C’s complaint, just as is stated in the Child & Family Services Act is the obligation of CAS agencies to do.

102. Mr. C also cited section 15(6) of the CFSA, which states that no legal action could be taken against a Society unless the agency had acted in bad faith, thereby serving to protect the Society from frivolous litigation.

103. Lastly, Mr. C stated that Ms. Fitzgerald’s refusal to hear his complaint would, in itself, necessitate a lawsuit, since it would guarantee that LMCAS was unwilling to settle the issue outside of court action.

104. Despite all of this, Jane Fitzgerald continued to refuse to meet with Mr. C.

105. Mr. C contacted the Child & Family Services Review Board (CFSRB) in order to attempt to have the issue dealt with through their complaint procedure.

106. However, the CFSRB took the position that since the matter that brought about the complaint – namely, the alleged assault on KPC by her mother and grandmother - predated the passing of Bill 210, which brought into effect the CFSRB’s investigative powers, that the CFSRB could not hear the complaint.

107. Mr. C then contacted the Ministry of Children & Youth Services and asked them to hear his complaint.

108. Jim Boniferro, the Program Supervisor of the South West Region for the MCYS, informed Mr. C that the MCYS would also not hear his complaint.

109. Mr. C explained that the actions of the CFSRB and the MCYS resulted in his being categorically denied his legal right to have his complaint heard, which was contrary to his and his children’s rights under the CFSA.

110. Eventually the MCYS, through newly appointed Program Supervisor Helen Lowe, agreed to conduct a Director’s Review under section 68(3) of the CFSA, as it existed prior to the passing of Bill 210.

111. Helen Lowe informed Mr. C that she needed to find an appropriate, neutral person to conduct the Director’s Review and she further stated that Deb Cantrell was the person whom she had chosen.

112. An appointment was scheduled in December 2007 for Deb Cantrell’s first meeting with Mr. C to occur.

113. A snowfall apparently prevented Deb Cantrell from attending that meeting and another appointment was scheduled for more than a month later, on January 17, 2008.

114. During that original meeting, Deb Cantrell spent a tremendous amount of time defending LMCAS’ actions, as well as refusing to accept what any reasonable, unbiased person would accept as fact, based on a balance of probabilities, which is what the MCYS agreed was the burden of proof.

115. This resulted in Mr. C providing Deb Cantrell with a letter on January 18, 2008 (their second and final face-to-face meeting together), wherein he stated his concerns about her close-mindedness.

116. Mr. C, besides showing Deb Cantrell a great deal of evidence of the assault and cover-up during their two 3-hour meetings, also left with Deb Cantrell a great deal of additional evidence, which she took with her.

117. Mr. C also advised Deb Cantrell - and Deb Cantrell agreed to accept – that he would be providing her with other additional evidence, as it became relevant during her investigation.

118. Shortly after the two meetings, Mr. C discovered a 1990/1991 case in which Deb Cantrell had been involved while she worked as a Children’s Aid Society social worker.

119. In that particular case, the father of a three year-old girl had been granted sole custody of his child after two failed attempts by the mother at alleging that the father had sexually assaulted the child.

120. Deb Cantrell, the social worker in that case, breached a Court Order and, for a little over a year, aided the mother in hiding the child from the custodial father.

121. Of note, during some of the time that the mother was in hiding with the child, Deb Cantrell was the only person who knew the whereabouts of the mother and child.

122. Deb Cantrell later instructed the mother to turn over the child, but only when Child Find was closing in on them.

123. Mr. C, having been informed by Helen Lowe that she went to great lengths to find an appropriate, neutral person to conduct the Director’s Review, was hopeful that Deb Cantrell had changed her behaviour patterns and would come to the proper conclusion.

124. However, as the investigation carried on, it became clear that Deb Cantrell was anything but neutral and objective.

125. For example, Deb Cantrell refused to accept and admit, just as the evidence that Mr. C provided her proof of showed, that LMCAS lied to Mr. C when they claimed - from 2003 to 2006, when they were finally ordered to turn over their files to Mr. C – that they had never contacted Dr. Abbasakoor.

126. During one email exchange, Mr. Charlton provided Deb Cantrell with a tremendous amount of additional evidence of LMCAS’ wrongdoing, to which Deb Cantrell responded that she would examine it over the next few weeks and would respond to Mr. C.

127. Only seven days later, and without responding to the additional information, Deb Cantrell sent Mr. C the draft copy of her Director’s Review, which consisted of 24 very detailed pages of dates, statements, etc., causing the father to believe that the draft report must have been virtually finished at the time that Ms. Cantrell stated that she was going to go over his new evidence.

128. Mr. C believed, therefore, that the draft copy would, therefore, all the more clearly show Deb Cantrell’s bias, Mr. C asked Deb Cantrell to withdraw her draft (unopened by Mr. C) so that she could ensure that the draft report was fair and appropriate.

129. Mr. C also informed Ms. Cantrell at that point that he had discovered what she had done in 1990/1991, explaining that her actions in this particular case – by seemingly being intent on covering up false allegations and other abuses committed by the mother and grandmother, as well as by LMCAS - were eerily similar to what she had done in 1990/1991.

130. Deb Cantrell rejected Mr. C’s offer and gave Mr. C a relatively short deadline to respond to factual errors that were in her report.

131. Mr. C responded to the draft report by providing Ms. Cantrell with even more evidence that showed that she could not have, in good faith, come to the conclusions that she had, when weighing all of the evidence.

132. Deb Cantrell corrected almost none of what can only be considered as inappropriate conclusions of hers and, in fact, she released the final copy of the report before even reading and or taking into consideration the very lengthy, final submission of Mr. C’s, which refuted virtually all of her conclusions.

133. Deb Cantrell did, however, feel the need to state to Mr. C that, regarding the 1990/1991 incident, “I committed no crime.  I was not charged with any offence.  I was not threatened with prosecution.”

134. Mr. C then also informed the Minister, Deb Matthews, about his concerns regarding Deb Cantrell, which included the fact that Deb Cantrell’s draft report falsely alleged that LMCAS granted the father access to their files in 2004, something that Deb Cantrell was made fully aware of had not happened.

135. Mr. C also asked the Honourable Deb Matthews to take over the powers of LMCAS, which section 22 of the CFSA allows the Minister to do when the Minister is presented with evidence that the CAS agency has breached its duties under the CFSA.

136. The Minister Deb Matthews refused to take over control of LMCAS even though she was presented with evidence that Judy Streatch, her Ministerial equivalent in Nova Scotia, had done that very thing in 2007 and that what the Nova Scotia CAS agency had done was far less serious in that incident than what LMCAS had done in this one.

137. Mr. C then asked the Minister Deb Matthews to appoint a judge to investigate the actions of LMCAS, which she is granted the power to do under section 67 of the CFSA.

138. The Minister refused to allow that investigation to happen as well.

139. In 2006, London Police Service (LPS) Detective Sargeant Kelly Johnson became involved.

140. A former neighbour of PP, Becky Croft, had made a statement to LPS Constable Muxlow on December 8, 2006, which alleged that PP had admitted to her what she had done to KPC, which PP admitted was done in an attempt to frame me for sexual assault.

141. Kelly Johnson was the Section Commander of the Sexual Assault and Child Abuse Section and, since Becky’s allegation was regarding what could be argued to be a sexual assault against KPC by PP, Kelly Johnson began to investigate.

142. Kelly Johnson contacted LMCAS and she was directed to Kelly Appleby, who claimed to be “the CAS worker for the family”.

143. Kelly Appleby stated to Kelly Johnson that she “has an open file on the family” and when asked by Kelly Johnson if an allegation similar to Becky’s had been made before, Kelly Appleby claimed, “We (LMCAS) have no report of this type of allegation”.

144. Kelly Appleby made this statement to Detective Kelly Johnson on November 24, 2006, 16 days after the father had filed his most recent complaint about the very fact that LMCAS had not properly investigated the assault that was alleged to have been committed by the grandmother in 2003, which neglect of duty the father had also complained about for 3 ½ years straight, and to a multitude of LMCAS employees.

145. This statement of Kelly Appleby’s was also made on the exact same day that Kevin Graham responded to the father’s complaint, wherein he claimed that the assault that the father had alleged happened in 2003 was only the father’s opinion.

146. During the Director’s Review, the father explained fully to Deb Cantrell the complete contradiction between what Kelly Appleby alleged had not occurred and what Kevin Graham admitted had, in fact, occurred, as was proven by the very fact that he claimed that the allegation was only the father’s opinion.

147. Deb Cantrell’s Report refused to mention the contradiction in any way whatsoever and in one email from Deb Cantrell, she alleged to the father that it was perhaps Kelly Johnson (deceased by that point) who had lied.

148. On November 9, 2005, Mr. C spoke to Becky Croft for the first time, after Becky Croft had been given the father’s number by another neighbour of hers and PP’s and she had left a message on the father’s answering machine, asking him to call back due to the fact that she had information that might be helpful to the father and his children.

149. During that conversation – and in addition to Becky’s statement about PP admitting to the assault on KPC – Becky informed Mr. C that she had previously reported, to LMCAS, an assault that she said occurred in front of her townhouse.

150. Ms. Croft stated that on one particular day, JPC was parked in front of her townhouse and she stated that, “All you could see was [JPC]’s fists flying at the boys inside the van.”

151. Ms Croft added, “JPC was in a really bad mood and MHC was dilly-dallying on the way to the van.  JPC got out of the van, picked MHC up and threw her into the van, smashing her head on the way in.  When MHC started bawling, JPC smacked her across the face to shut her up.”

152. The father immediately went to LMCAS to find out what had resulted from the investigation that should have ensued from Becky Croft’s report to them.

153. According to F&CS files that Mr. C recently received in November 2008, Nancy Parnell, from LMCAS, apparently documented the information/allegation from Becky and, since the children were living in St. Thomas, the information was apparently transferred to F&CS.

154. The September 29, 2005 F&CS file seems to indicate that Nancy Parnell was provided with the full details of what Becky Croft alleged to have happened.

155. However, on November 9, 2005, when Mr. C attended at LMCAS offices to discover what had been done, LMCAS stated that they did not take information from any neighbour of PP’s, since Becky would have been directed to report the incident to F&CS, because the children were now in their jurisdiction.

156. F&CS, for their part, alleged that they did not take a call from Becky Croft, nor did they have any information whatsoever about any allegation that a neighbour of PP might have made, which is now also proven to be a false statement from them, which ultimately led to the assault on the three children not being looked into by either agency.

157. Nevertheless, LMCAS’ allegation that they never took a statement from a neighbour of PP is false, as is proven by the recently discovered F&CS files.

158. Additionally, the case note that Nancy Parnell would have made when documenting Becky’s statements to her was not made available to the father in 2006, when LMCAS was finally forced to allow the father to have access to their files.

BASIS FOR CLAIM:

159. LMCAS and its employees breached their duty of care to KPC when they failed to properly investigate the alleged assault on KPC, which the father reported to LMCAS on May 31, 2003.

160. LMCAS and its employees breached their duty of care to all of the children when they later insisted on repeatedly questioning the C children about allegations of alleged neglect and abuse made by their mother about their father, which were asinine, trivial and were repeatedly proven to be without merit and unfounded, even according to LMCAS’ own conclusions, as arrived at by their own investigations.

161. LMCAS and its employees breached their duty of care by repeatedly taking actions that any reasonable person or agency, being of sound mind, would not have taken, had they been acting honestly and conscientiously and in the C children’s interests, thus resulting in further harm to the C children.

162. LMCAS and its employees breached their duty of care to the father by taking actions which any reasonable person of sound mind would be aware was severely negatively impacting the positive relationship that the father had with all of his four children.

163. The MCYS, and in particular Peter Steckenreiter and Helen Lowe, breached their duty of care by appointing Deb Cantrell to perform a Director’s Review under the Child & Family Services Act (CFSA), despite the fact that evidence was available that showed that Deb Cantrell had previously committed illegal acts of her own in order to facilitate a mother’s attempts to engage in almost identical Parental Alienation behaviours that the mother, JPC, and grandmother, PP, had engaged in during this particular incident.

164. The Minister Deb Matthews breached her duty of care by refusing to take over the powers of LMCAS and/or to appoint a judge to investigate LMCAS’ actions, despite the fact that CFSA sections 22 and 67, respectively, grant the Minister the power to do when presented with convincing evidence (which the father provided) that a particular CAS agency has breached its duties under the CFSA.

165. Deb Cantrell breached her duty of care when she failed to inform the MCYS of her potential conflict of interest and bias, given her previous illegal actions in 1990/1991.

166. Deb Cantrell further breached her duty of care when, during her investigative process of the Director’s Review, she took actions that she was fully aware would prevent proper evidence from being included within her Director’s Review, thus resulting in a tainted and biased Director’s Review being released, which, in turn, would result in the children suffering further abuses at the hands of the mother and grandmother, as well as causing the father’s relationship with his children to be severely interfered with.

167. Elly Freund-Bell breached her duty of care when, while acting as Clinical Investigator for the Office of the Children’s Lawyer, she failed to include in her report relevant, factual information, causing her to make recommendations that were clearly not in the best interests of the C children, seemingly because, had she recommended that Mr. C be granted sole custody, it would have negatively impacted LMCAS, with whom she was also employed.

168. LMCAS Executive Director, Jane Fitzgerald, breached her duty of care by refusing to allow Mr. C’s complaint regarding her agency’s improper actions from being fulfilled, despite the fact that the CFSA compelled Ms. Fitzgerald to allow the complaint process to proceed.  Jane Fitzgerald further breached her duty of care to the children and to Mr. C by knowingly allowing her CAS agency to repeatedly perform actions that were clearly not in the best interests of the children.

169. All of the defendants have acted in bad faith due to deliberately engaging in actions and inactions that any reasonable person of sound mind would be aware would result in the four minor children being left in what was known, or should have been known, by all parties to be an abusive environment, which is clearly not what is in the children’s best interests.  The actions and inactions of the defendants were such that they were aware that to engage in such actions would serve to protect the interests of the LMCAS and the MCYS and would clearly not be in the children’s best interests as is mandated is their responsibility under the Child & Family Services Act.

DAMAGES

170. The plaintiffs have suffered damages, including:

a) damages for loss of liberty, physical, emotional and mental distress

b) damages for the loss of the relationship between the father and his children

c) damages for the malicious conduct of the defendants

d) punitive damages for the defendants’ abuse of authority for a malicious purpose with wilful and grossly negligent disregard for the plaintiffs’ rights

e) special damages for the plaintiffs’ loss of time and routine of life 

    REMEDY SOUGHT

171. Compensation as stated in respect of the tortuous conduct of the defendants.

172. Compensation for breach of the Plaintiff’s rights under s.7, s. 12 and s. 15 of the Charter of Rights and Freedoms flowing from the actions of LMCAS during their involvement with the C family.

    Date:  December 22, 2008

               BJC
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